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SCHOOLS: Orphan children permi t ted to attend school in any 
district in which such have a temporary or permanent 
home and are unable t o pay tuition fees • . 
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Superintendent 
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This is to acknowled3e your let ter as follows: 

"I shall appreciate having your 
advice on the f o llowing circum
stance which has been brought 1D 
m~ att ention recently: 

"A mother whose daughter is 
teachi116 in one of our rural 
schools l eft her own home 
district in another part of 
the county and went to live in 
the district where her daughter 
i s teaching. l'he two have rent
ed a room in a home i n this 
district and are doing light 
housekeeping . A few weeks a go 
t he mother took four orphan 
chi ldren f rom the Spofford Home 
in Kansa s City and placed three 
of the se children in the daughter ' s 
rura l school and the other one in 
the nearest high school . The 
Spofford Home R!l! the motner for 
k&ep!ng tEi"7our chi'IOren. Does 
she hive-a-legal right t o place 
these children in this rural 
district where she. herself . is 
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in a temporary home 'l Since the 
Spoffcrd' ~ome pays· her for keep
ing the chil dren, woul d they be 
wards of the Home and the Home be 
responsible for the tuition in 
both the ~al district and the 
high school d1str1ct 1 In other 
words, does Ghis rural school have 
to school the three children who 
are a ttending in the home district 
and pay t he tuition charged by 
the high aehool district which the 
older child is attending? 

"I have n ever had a case of this kind 
br ought t o my attention before. I 
know that an orphan child can at t end 
school i n any school dis t rict where he 
or she may have a permanent or a 
temporary home but the tact that this 
woman has only a temporary home i n the 
district hereelf, and that the Spofford 
Home pays her f or keepi ng the children. 
bring s up a point of l aw which I prefer 
your opinion upon .ft 

Sect ion 920'7 , R. s. t.io . 1929 , provides in part a s 
follOVis: 

ttThe board shal l have power to make 
all needf'ul rules a nd r egul a tions for 
the organization, grading and government 
in their school district-- said rules 
t o take effect when a copy of the same , 
dul y signed by order of the board, is 
deposited with the diatrict clerk, 
whose duty it shall be to transmit forth
with a copy of t he same to the tea chers 
employed in t he schools; said rules may 
be amended or reoealed ln l ike manner . 
They shall also .baTe the power * ·:.- * * 
and may a dmit pupils not r e siden ts 
within the dist rict, and prescribe the 
tuition fee to be paid by the same: 
Provided, that the f ollowing children, 
if they be unable to pay tuition , 
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shall have the pr i vilese of attend
Ing scEOOI m-any district in this 
state in which they may have a 
per~anent or temporary home: First . 
orphan children• second, children 
bound a s apprentice s; third. children 
with only one par ent living . and 
four th, children whose parents do 
not c ontribute t o their support: · *" 

The above statute is not s.mbiguous and pla i n l y 
provides that orphan children have a privilege of attending 
school in any district inlilich they have a permanent or 
temporary home, and if unable to pay tuition. · 

The answer to your quest ion. then. would be onl y a 
matter of applying the facts to the statute . The statut e 
is for the benefit of the children and it is their temporary 
or permanent home t hat 3ives them the ri;ht to attend school 
and not the home of the person with whom the) might be resid
ing or living. It might be that the person who i s being 
paid f or the keeping of the orphan children is not a resi
dent of the district . However . if said orphan children 
have a temporary or a permanent home with said person. then , 
i n our opinion, said orphan children would have the r i ght 
to att end school. 

In State ex rel . v . Clymer . 164 Mo . App . 671 , the 
Springfield Court of Appeals said the following {page 676): 

"The policy of this state is to edu
cate, and to furnish free of charge , 
good schools for all children of 
school age , and even to compe l the 
at tendance of children thereto. * * ~ 
As said by the Supreme Court of 
" i sconsin in State v . Thayer , 41 N. w. 
1014 : ' Such children are the wards of 
the state , to the extent of providing 
for their education t o that aegree 
that they can care for themselves and 
act the part of intelligent citizens . 
To secure these ends , laws relating 
t o public schools must be interpreted 
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to accord w1 th this dominant . con
trollin3 spirit and purpose in their 
enactment , rather than in the 
narrower spirit of their possible 
relations to questions of pauperism 
and administra tion of estates .• 

"While the sta tute must be liberally 
construed. we also recognize the 
fac t that it would not be right t o 
permit children living in districts 
whose taxpayer s have neglected or 
refused to maintain schools to ha ve 
t he benefits free of charg e o f 
schools in districts ... herein the 
taxpayers have burdentld themselves 
to erect school houses . employ 
competent t ea chers and maintain 
schools . · .. ~ -~ * 
"Prior to 1885. the statute contai ned 
none of its present provisos . but 
simply authorized the board t o admit 
non- resident pupils within the distric t , 
and to prescribe the tuit ion fee to 
be paid . In 1885 it was amended by 
adding the proviso: •That orphan chil dren . 
or any children bound as apprentices , 
shall have the privilege of attending 
school in any di s t r i c t in the state ot 
Missouri in which 11hey may find a per 
manent or temporary h ome . without paying 
a tu1 tion fee . • 

" '";bile the statute was in this language , 
the case of Binde v . Klings . supra. was 
deci ded by the St . Louis Court of Appeals . 

The court held , however . that the proviso 
limited the general language , and only 
permit ted orphan chil dren. or children 
bound as apprentices . t o a ttend schools 



Uiss !!a.y Bowlin -5- Jan. 21 • 1936 . 

in district s wher e they had a per
manent or tempora r y home without pay
ing tuition f eeS 1 am said t hat by 
admitting certain non-residents the 
Legislature necessar i l y excluded the 
i dea that other non-residents were 
entitled to the privilege. " 

HoweTer. the present statute contains four exemp
tions or provisos to the general rule as t o the right of 
the board t o admit non-residents and prescribe tuition 
fees . ' 

In School uistrict v . Matherly, 84 Mo . App. 140. 
the Kansas City Gourt of Appeals . pa0e 142 . said: 

"In our opinion, t o entitle one to 
school privileges for his children 
in the public schools he must bona 
fide reside within the school---
CII'itrict . Coming temporarily wi thin 
the district t o re$ide during the 
scholastic yea r . for the purpose ot 
sending ~hildren to the school ot 
that dis t rict can not be allowed. 
If this defendant has such right, then 
all other citizens of Nodaway county • . 
outside of Barnard, have . of course. 
the same right . he result would . 
therefore, be that that district could 
be called upon to support schools tor 
the benefit of other distinct commun
ities. Thi s w~s not c ontemplated by 
the statute . • 

HoweTer. the facts presented in your inqu iry show 
t hat the children seek i ng t o go to school are orPbab 
children. and if said orphan chi ldren have a temporary or 
permanent home in the school district and are unable to 
pay tuition. t hen, in our opinion . said children would 
have a right to at t end school without payment of tuition. 
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On the contrary. if said orphan children do not have a 
permanent or temporary home in the district. then of 
course said chi l dren cannot take a dyantag$ of Section 
9207, supra. In this connect ion i t is our further 
opinion t hat t he temporary home muat be bona fide and 
not f or the mer e purpose of giving the children a home 
in a district temporaril y and during the scholastic year. 

APPROVED: 

J vHN w. HOF. MAN, Jr., 
(Act ing ) Attorney -General 
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Yours very truly. 

James L . Hor nBostel 
Assistant Attorney-General 


