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MARRIAGE : Marriag~ between a man and his niece, although valid in 
Austria where contracted, is void in the S~ate of Missouri 
ana t he par ties are subje ct to criminal pro~ecution if they 
return to live as husband and wife in Kansas City , Mo . 

September 5 , 1 936 . 

Honorable Cor dell Hul l , 
Secre t ar y of J t ate , 
'f1ash1ngton , D. C. 

Dear fur . 3ecre t ary: 

This depart ment i s i n r e ceipt of your 
l etter of ~ugust 29 , 1 936, to t he Honorable Guy B. ~ark , 
Governor of tLe ut ate of Missouri, r eques t ing an opi nion as 
t o t he following : 

n'i'he Department has before i t 
for consider ation the case of a n 
~~erican citizen, a r esident of 
Kansas Cit y, !liss ouri, who pro
ceeded to Vienna, ~ustria , a nd 
there wa s l awfully married to his 
s i s t er ' s daughter, whom he now 
desires t o bring into the United 
c t a t e s a s his wite in order t hat 
t hey may cohabit in the ~tate ot 
liissouri . 

" I s hould like t o be advis ed whet her 
s uch a marriage bet ween an uncle 
and his niece would be r e cognized 
as valid in the ~tate ot Uls souri . 
It the marriage s hould be recognized 
as valid i n ldssour1, it may be 
pr esumed t hat the parties thereto 
may lawf ull y cohabit i n t he Stat e . 
On t he ot her hand, if t he marriage 
should not be r e cognized as valid 
i n Lissouri, would t he partie• 
t her e t o be subject to impri sonment 
i n ~ssouri for i ncestuous cohabi
tat ion as ~rried per s ons, or 
an persons whose marriage is 
inval id in J.lissouri ? " 
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vides: 
Section 2974, Revised dtatutes ot ~ssour1, lQ2g, pro-

"All marriages between parents 
and children, including grand
parents and grandchildren ot every 
degree, bet~een brothers and 
sisters of the halt as well as 
the whole blood, between uncles 
and nieces , aunts and nephews, 
first cousins, ~bite persona and 
negroes or white persons and Mon
golians, and between persona either 
or whom is insane, mentally imbecile, 
feeble-minded or epileptic, are 
prohibited and declared absolutely 
void; and it shall be unlawful tor 
anycity, county or state official 
havi ng authority to issue marriage 
licenses to issue suoh marriage 
licenses to t he persons heretofore 
designated, and any such otticial 
who shall i ssue such licenses to 
the per s ons aforesa id knowing such 
per sons to be within the prohibition 
or this section shall be deemed 
guilty of a misdemeanor; and t his 
prohibition shall aJply to persons 
born out of la~ul wedlock as well 
as those in l awful wedlock.~ 

It may t hua be seen that by reason or this section ot 
our laws, a marriage contract between an uncle and his niece is 
absolutely void . The policy or this J tate, as declared by the 
legislative enactment, specifically pr ohibits such marriages, 
and any violation of said statute would subject the guilty 
parties to impri sonment in the state penitentiary, as provided 
in dection 4261, Revised ~tatutes or Missouri, 1929, which 
provides: 

"I ersona within the to~ lowing 
degrees of consanguinity, to-wit, 
parents and children, 1nclud1n& 
grandparents and grandchi ldren ot 
every degree, brothers and sisters 
o~ the half as well as of the whole 
blood, uncles and nieces, aunts and 
nephews, who shall intermarry with 
eaoh other, or who shall comm1~ 
adultery or fornication with ea ch 
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other, or who shall lerAly and 
lasciviously cohabit with each other, 
shall be adjudged guilty of i nce•t, 
and be punished by impri sonment in 
the penitent iary not exceedi ng seven 
years . " 

ti i nce the marriage between an uncle and his niece contracted 
in Missouri would be absolutely void, the question remaining tor 
discussion is ao to the validity of such a marriage contracted 
in ... ~ustria and valid a ccording to the laws of ..b.Ustria . I n the 
first pl a ce, it is t he general rule that the validity of a marriage 
is determined by the law of the place where it was contracted. 
If valid t here, it is valid everywhere. However, the courts ot 
t his land have held a general excepti on t o t his r ule in the case 
ot marriages r epugnant t o the l'ublic policy of t he domicile ot 
t he parties . as for an example, an incestuous carriage contrary 
t o t he pos i t ive law3 of the s tate of domicile. 33 C. J . 1276. 

Before proceeding further, we wish to roter briefly to 
the case of Fensterwald v. Burke, 129 Md . 131, 3 A. L. H. 1562. 
In t hat case it was held that the union of uncle and niece was 
not one of t he r el at ionships which is r egarded by t he gen eral 
opi nion of Christendom as so offensive that t he court of the domi
ci le would I'etuse to recognize the s t at us if the contract was made 
a t a pl a ce wher e the marriage was valid. We have studied this 
opinion and decline to f ollow its authority, as the law in that 
case declar ed i s, i n our opinion, unsound and ~e prefer to base 
our opinion on l a ter decisions t o which we shall presently refer~ 

Perhaps the leading case on the subject of incest ia the 
case ot Brook v. Brook , g H. L . Cas . 193 . In that case Brook and 
a sister or his deceased wife , both domiciled in .Engl and, mnt 
to Denmark where they ~ent through the ceremony of carriage . The 
Danish l aw permitted t he marriage . The English statute had 
expressly decla red that marriages between t hose related by affinity 
were forbidden by the law of God in exactly the s~e order as 
r elationships by consanguinity, and by that law, therefore, Brooks' 
second wife was r egarded as his sister (Beale, Vol. II, Conflict 
ot Laws). The Lord Chancellor, Lord Campbell, sa id: 

nir the contract of 1'18rriage 
is * * * coutx·ary to the l aw of 
the country of domicile, it is 
to be r egar6ed as Toid "" >I' * 
though not contrary to the law 
of the country in whi ch it was 
celebrated . * * * It is quite 
obvious that no civilized s tate 
can a llow its domiciled subjoota 
or citizens, by making a temporary 
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visit to a foreign country, to 
ent er into a contra ct to be per
formed i n t he place o f domicile 
if the contra ct is forbidden by 
the l aw of the pl a ce of domicile 
as contrary to the rel i gion or 
morality, or t o any of its 
fundamental institutions." 

~somewhat analogous question . is presented in the case 
of People v. Kay , 252 N. Y. ci . 518. In that case, Mary Kay instituted 
diTorce proceedings against one Colonel Reigelman in the St. Pet er
burg Consistory. The divorce proceedings, howeTer, were never 
compl et ed and the marriage between the parties never dissolved . 
Later, Mary Kay married Constantine Kay in TUrkey. The Court, 
in holding t his second marriage to be a nullity, said: 

"The Riegelman marriage subsisted 
and was valid in 1922 , when the 
parties her ein attempted marriage 
in Turkey. Polyandry i s not 
recognized by TurY.ish law, and · 
hence thie complainant could not 
have bee~ ~edaed to this defendant. 
But even assuming t his marriage 
might have been valid in Turkey , 
we cannot accept i ts validity in 
t his jurisdiction. The doctrine 
ot comity must yield to t he posit1Te 
l aw of t he land . For eign law will 
not be given effect when to do so would 
be contrary to the settled public 
policy of the l orua. i.:.larshall v. 
dherman , 148 N.Y. 9, 4 2 !~ . E . 419, 
34 L . rt.~. 757, 51 Am. st. Rep . 654. 

'~rriages consummated in foreign 
countries which a r e within prohibited 
limits or consanguinity must 
therefore be held invalid in domestic 
Jurisdiction. 

"The general rule is that the validity 
o f a marri age is determined by the 
l aw of t he place wher e it was con
t racted ; if valid there, it will be 
held valid everywhere, and conversely, 
if' -invalid by the lex loci contra ctus, 
it will be held invalid wherever the 
question might arise . 38 C. J . 1276 . 
Wher e, however, the marriage in question 
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is repugnant t o the public policy 
in respect of polyandry, i ncest, 
miscegenation , polygamy, or 
contrary to its positive laws, 
the general rules will not apply." 

The Supreme Court of the United States in the case of 
Loughran v. Loughran, 78 L. Ed . 121~, recognizes the exception 
with respect to incest, to the rule t hat a marriage valid in the 
lex loci contractus is valid everywhere, and said: 

"Marri ages not polygamous or 
incestuous or otherwise declared 
void by s tatute will, if valid 
by the law of the state where 
entered into, be recoBnized as 
valid in every other jurisdiction. " 

Our Supreme Court, in the case of Henderson v. Henderson, 
265 Mo . 718, l.c. 732, said: 

"The view to which we here lend 
our concurreno·e is likewise approved 
in Ruling Case Law , wherein the 
rule is thus stated : 

'There ar6 expressions in the 
opinions in some ot the cases which 
seem to favor the very questionable 
doctrine that, while the lex loci 
governs with respect to natters 
affecting the manner or mode of 
solemnization of the marriage and 
the preliminaries thereof, the ques
tion of catrimonial capacity is to be 
determined by the lex domicillii; 
and some of the decisiona seem to 
be the result of the application 
ot that doctrine. This is narticu
larly true in the case of the 
English decisions. But most of these 
cases can readily be classified 
into one of the two well recognized 
exceptions to the general rule-
first , marriages which are polygamous, 
or which are incestuous according 
to the general view of Christendom; 
and secondly, marriages which the 
local l awmaking power has declared 
shall not be allowed any validit7. 
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By the first exception the 
Christian standard or marriage 
is applied to eTery marriage, 
wherever aelebrated and without 
reference to the domicile or the 
parties a t ~he time or its 
celebration. Ir tho marriage 
falls below this standard , it will 
be held void although it may be 
valid according to the lex loci 
and lex dom1cilli1. In regard to 
the second exception t he legislature 
has, beyond all possible question, 
the power t o enact what marriages 
shall be void in its own state, 
notwithstanding t heir vali dity in the 
state where celebrated, whether 
contracted bet~een parties who were 
in good tlith domiciled in the state 
where the ceremony was performed 
or between parties who lett the 
state of domicile tor the purpose ot 
avoiding its statute , when they 
come or r eturn to the state; and 
some of the states have in terms 
l egislated on the subJect * ... •" 

ln conclusion, we refer to the case of Incuria v. 
Incuria, 280 N.Y.d . 716, wherein the question was presented to 
the Court as to the validity of a marriage between aunt and 
nephew. The Court said: 

"~!nee the marriage of the 
parties before me was not con
summat~d in any ~r the states in 
the Union. the question arises 
whether or not the marriage, were 
it legal in the Kingdom or Italy, 
should be recognized by us in this 
jurisdiction. 

~ • * • 
"If a citizen of a foreign state, 
i n which state polygamy is legal, 
would bring his half dozen or so 
l egal wives to our country, the 
marriage of the six spouses to the 
one s pouse would not be considered 
legal or valid by us . The reason 
tor that is that there is a pos1 t1Te 
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law against polygamy. Equally 
so, there is e positive law 
against o~rriage between nophew 
and aunt . Is the l atter less 
positive than the f ormer? Is the 
latter more to be condemned than 
the former? Either is as bad 
as the other . .. 

CONCLUS ION 

The l aws of the dtate of llissouri specifically prohibit 
a marriage between an uncle and niece and declare all such 
marriages entirely void . This prohibition was enacted tor the 
benefit or the public health and t he perpetuation or the human 
race. Incestuous marriages in Uissouri ar e crtmea, and it ia 
our opinion that a ~arriage bet~een a man and his niece, though 
valid where contracted-- in this case, Austria--is nevertheless 
void !n the Stato of ~ssouri, and if the parties in question 
return to the State of ~ssouri and liTe as husband and wife, 
they are subject to imprisonment under Jection 4261, Revise6 
Statutes of Missouri, 1929 . 

APPROV.till : 

JWH:A.B 

ROY t ckf'i'r~tck, 
Attorney General . 

Respectfully submitted , 

J OHN ."' . HOFFMAN, Jr. , 
Assistant .. ~ttorney General. 


