
INII81\ITAl~ CE 'I' AX : Where a legatee is to receive his legacy tax free , 
the inheritance tax should be computed upon the 
total of the legacy and the tax, then deducted 
t herefrom as the tax is to be considered as an 
interes t in property . 
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October 24 , 1938 

Mr . ~. J. Arnett. Supervisor 
Inheritanee Tax Department 
Jefferson City, Mi ssouri 

Dear J.1r. Arnett: 

• 

('' I . 
,, \ 
~ 

This is to acknowledge receipt of your recent 
request for an opinion baaed upon a letter received 
from the Clerk of the St. Louie City Probate Court 
under date of September 28th. T.his letter reads as 
follows z 

" A certain will her e providea that all 
inheritance taxes shall be pai d out of 
t he r esidue ot the estate . In t he , 
case at hand the appraieer determined 
the tax due on cert~in specific be
quests and then in determining the 
amount of taxable residue deducted the 
amount of these taxes • I n this manner 
the eatate procured the benefit of 
a deduction of an amount paid for in
her! tance taxes which seems to me to 
be contrary to the intent of the act . 

"What is the opinion of your office 
as to the way this should be handled T 
It seems to me each legatee besides 
the amount of h is beque•t has• under 
t his will- been granted a further 
amount, namely_ the amount of the tax 
upon his bequest . Should not hia in• 
heritanee be taxed upon the basia ot 
the l ar ger amount? In that way the 
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estate woul d not· receive the benefit 
of a deduction for inheritance tax 
pai d ." 

This very ques tion which now concerns the Clerk of the 
Probate Court of the City of St. Louis was .d eeided in the 
case of In Re Levalley's Eatate. 210 N. W. 941 by the Supreme 
Court of the State or Washington. In that cue. the wil~ 
of the testator provided that the inheritance tax was to be 
paid out of the r esiduary est ate. In the St~te of Wiscon
sin, the inheritance tax statute imposes a tax upon the 
transfer of property or any interest therein and is identical 
with our statutes insofar as it relates to the question with 
which we are concerned. This case revea~a that when the 
county court determined the amount of inheritance tax due 
on the various bequests the amount which eaeh beneficiary was 
to receive was increased b 7/ the amount of the tax. The court 
illustrated this increase at page 941 as follo•sz 

"'In the case of a ~~o.ooo bequest, the 
court instead of computing the tax upon 
~~50,000 (in accordance with the claim 
of the executors) as f oll owaz 

Legatee Relation
ship 

Mrs. Louise Stranger 
D. Edwards 

$24. 850.00 
$25 , 000.00 

Share Exemp- Net 
tion Taxable 

Legacy 
\, 50,000 

$150 ~49, 850.00 
(Rat e of Tsx) 
X •. 08 1_.988 .00 
X .16 4 ,000.00 

%;5,988.00 

computed it upon ,,,57 . 879 as f ollow a c 

~ 150.00 Ex Jmpt 
~.}24 , 850.00 81£ 
;t25 .ooo.oo 16% 
$ 7,879 .00 24% 
$57,8'79.66 total interest 

7, 8 79.00 tax subtrac ted 
~50,000.00 ne t l egacy.•" 

~1,988.00 
4 ,000.00 
1,.891.00 

'97tS79.06 Total t"a.x ,., 

In de·e1ding the case -. the court held s 

-. .. 
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"Under the . terms or the will,.. the 
legatee 1n the illustration has a 
right to have ap, lied upon the pay
ment ot the tax on account of h er 
legacy a sum suff icient to leave 
her the net amount of $50,000. 
This i s a right which the courts 
recognize and which they will en
f orce against the executors. The 
right of the legatee to compel the 
application ot a sum 8Utf 1cient to 
pay the tax which would otherwise 
be aaseasable upon her legacy is 
certainly an interest in the t ranster 
of property. It is a right reccgnized 
in law and enforced 1n practice. but 
it is argued that, if the statute 
be so construed• it results in a 
pa,ment of a tax upon a tax. This 
is not strictly true. \1hile it is 
true in the supposed case that 
~j7 . 879 goes to the state and not to 
t he legatee, it is equal ly t r ue that 
a tax is reckoned upon the whole 
amo\Ult of a legacy. including that 
part or 1 t necessary to pay the tax 
when the tax is not payable from the 
residue and 1s deducted from the lega-

" cy. 

In the case ot In ne Bowlin•a Eatate, 248 N. w. 741, 
the Supreme Court of Minnesota had before it for considera
tion ·the question as to whether or not the inheritance tax 
might be deducted where there was a testamentary declarat ion 
that the tax should be paid from the r eaidue of the estate . 
In this ease. the inheritance taxes were on forty bequests 
aggregating Five Thousand Two Hundred Ei ghty Eight Doll ars 
and Ei ghty lline Cents ( ~5 . 288 .89) and the probate court 
included this sum along with the appraised value of the 
personal property for taxation. In paasing upon the question 
as to whether the amount of the tax should have been added 
to t he bequests ,. the eourt said at p age 742: 

"~ben a bequest like those made to 
the forty beneficiaries f irst above 
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mentioned is accompanied by a direction 
that inheritance taxes be paid out of 
the residue of the estate, it is 1n 
effect a bequest 1n the stated sum 
plus an amount suff icient to pay the tax 
properly chargeable to the entire be
quest when so cal.culated. When the tax 
is computed upon the sum so arrived at 
and deducted theref'rom._ the remainder 
is the amount of the legacy wh1c h, 
by the terms of the will, is to be re
ceived by the legatee rree from the tax." 

In support of' this decision, the court c 1 ted the _ 
In ne Levalley's Estate , supra, and observed at pa ge 742: 

"Applp.ng the Wisconsin rule to the c aae 
at bar would increase the amount of the 
tax on the forty bequests , but the tax 
would not be included 1n the aggregate 
of the rest and residue of the estate, 
the tax upon wh ich has been included 
•s a charge against the relators. We 
think the logic of the rule is s ound 
and should be adopted 1n computing the 
inheritance tax in this state in like 
caaea." 

In the caae of Textor et al vs . Textor 183 Atlantic 
247, the Court of Appeals in Maryland also f'ollowed the rule 
as announced by the Supreme Court of Uiaconain in the 
Levalley's Eatate that if a testator direct that inheritance 
tax be paid out of his estate, he thereby increaaea his gif"t 
to the extent of the tax. 

In the caae of In Re Henry' a Eatate, 66 Pacific {2nd·} 
350, the Supreme Court ofthe State of ashington had before 
it for consideration a wi.ll which provided that all of the 
inheritance taxes which might be charged to any o.£ the 
legatees under the will were to be paid out oft he estate 
and that the legacies were not to be reduced by any such 
taxes. The question arose as to how the tax wa.s to be 
computed. The appel lant cont ended that while it was to 
be paid by the estate, it should be figured upon the amount 
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or the specified legac y~ while the r espondent said ~· 
tax should be !"igured upon the sum which~ when added to 
the apecifi-.4 legacy and the tax ded~ted thereb-om would 
leave a balanGe which should be the UlOUJlt of the legacy 
provided ror Wlder the terma ot the will. The court in 
paaaing upon theae contentions rejected the appellantta 
theory and decided the caae upon the rul.e aa ,... announced 
1n the caaea or Bowlin and Levalley.. aupra. above noticed. 

A review o~ these authorities clearly indicates that 
any legatee. under the provision• ot any will which haa a 
testamentary declaration to the etfect that taxes levied 
upon the legaciea are to be borna out of a r es-iduary eatate 
are to receive such legacies or bequests tax free . on the 
theory that the tax given the legatees is an interest in 
property transferred to them. There~ore • the 1nheri tance 
tax should be added to the legaciea or bequeata in arriving 
at the amount of tax to be p aid• then deducted therefl'OIIl 
1n !rriving at the net legacy, as provided tor in the In 
Re ~valley Estate above noticed . 

CONCLUSI OJJ 

In view of the above ., it is the opinion of thia depart
ment that any testator may provide for tbe ~y.ment or in
heritance taxea out of the r esiduary eatate . Inasmuch as a 
legatee reee1vea hia legacy tax tree by reason of the testament
ary declaration to the eff ect that such taxes are to be paid 
out of the residuary estate. the i .nhe,ritance taxes due this 
state should be computed llpon the legacy and the tax. 'l'his 
ia becauae the tax bequeathed is an interest in property and 
being so aa1d tax muat be computed upon the &UJil of the legacy 
and tax. 

APlmOVED: 

J. .IS . 'l'A!LOR 
( cting) Attorney Genera1 
RC~ rR~ 

Reapecttul~y submitted• 

RUSSELL C. STOHE 
Aaa1stant Attorney General 


