
'00LLE CTOR UF Srr;' , LO.UIS ; Collector of ~t. Louis County 

, I 

can not r etain an amount grea ter 
t han $10, 000 , 00 under Section 9935 
Division 14 aJ amended by Session 
Laws of' 1937 . 

January 17, 1938 

Hon, M. Ralph Wal sh , 
Prosecut j.ng At tor ney , 
St. Louis Count y , 
Cl ayton , Mi s souri . 

Dear Sir: 

I ha ve your l etter of September 20 , 1937 enclosing a 
let t er to you of even date f r om E. o. Harper, Comptroller of 
St . Louis County, r equesti ng t ha t you obtain an opinion from 
our o.i'fi ce. The Comptroller 's lett er is i n t he .fol lowing 
terms : 

"I respect.fully request that you obtain an 
opinion from the Attorney General in the 
f ol lowing mat ters c 

Section 9935 Div. XIV pr ovides t hat 
the Col lector may r etain $10 , 000. CO 
per annum as compensation. This sec
tion al so states 

' All f ees , commissions or other com
pensations heretofore charged, received 
or all owed by or to any such col lector 
AS compensation .for his servi ces , whether 
under or by virtue o.f Sta te law or not , 
or her .by abolished; and such collector 
and al.l his deput ies and empl oyes are 
hereby forbidden, under penalty o.f 
for.fe i ture o.f office, t o collect, charge 
or r eceive , directly or indi rectl y , any 
fees or commissions in the nature o.f 
compensation, or o ther compens ation 
other than thos allowed and authori zed 
by t his section.' 

"In view of the fact t hat t he law s pe ci.f i caliy 
s tates the maximum compensa tion , and that fall 
fees , etc., heret ofor e allowed whether by vir
t ue of Sta t e l aws or not abolished, can the 
Colle ctor of ~. Louis Count y r e t ain an amount 
gr eater t han ~10, 000, 00? 

r - ---· 
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~Trusting t hat you will request suCh 
an opinion at· once , I am" 

According to your r equest you desire to know Whether 
or not the collector or St. Louis County can ret ain an amount 
greater than ten thousand dollars ($10 , 000 . 00 ) a year rram 
the rees as s a lary. The county collector or St. Louis County 
is a ministeris l officer and must be governed by Section 13, 
article 9 of t ho Constitution of the State of Missouri . This 
section reads as followe r 

eThe fees or no executive or ministerial 
officer of any county or municipality , 
exclusive or the salaries actually paid 
to his ne cessary deputies shall exceed • 
the sum of t en thousand dollars ror any 
one year. Every such officer shall make 
return, quarte rly, to the county ·court 
of all fees by him r e ceived, and of the 
salarie s by him actually pai d to his 
deputies or assi stants , s t ating the s ame 
in detail, and ve r i fying the sa:rm by his 
a.ffidavit; and for ar:J7 statement or omis
sion in such return, contrary to truth, 
suCh officer s~l be liable to the 
penalties of wUl.tul and corrupt perjury . " 

• 

There has been many cases decided by our Sup~me Court 
which passes on or touches on section 13, article 9 of the 
Constitution of Missouri in connection with section 12, arti cle 
9 of the Constitution of Missouri . 

In the ca se of Litt le River Drainage District v . 
Lasater Township Collector, 29 s.w. (2d ) ?lo J 325 Mo . 493 , t he 
court held that a t ownship collector was entitled to fees for 
collecting drainage taxes and held the act set out by the 
legisl a ture was not unconstitutional as to ~ot applying uniformity 
to all county officers in connection with article 9, section 12 
of the Cons titu tion. In thi s case also the court held that a 
sta tute authorizing county courts to increase county and town
ahip collectors f ees for collecti ng drainage taxes was not un
constitutional asauthorizing increase .in county or ~cipal 
officers compensation duri ng ter.ms , in connection with a rticl e 
14, section 8 of the Constitution. This ca se was originally 
brought by the drainage district against the township collect-
or for t he reason tha t he had retai ned d.rainage taxes collected 
during his t e rm and whi ch were al.lowed as an increase during 
his t erm and was unau thorized by the Constitution. The court 
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held that it was added duties in an inci dent to hi s office 
arid t he increase during his term of office did not violate 
the Constitution. Th is case did not hold that he or a 
county eol:lector could r e ceive more t han ·the maximum o-f ten 
t housand dollars {$lO, OOO.GO) as set out by s~ction 13, article 
9 of the Constitution. 

In the case of State ex rel . Saline County . • Pr i ce 
et al , 246 s.w. 572, the court h el d l 

"The firs t question confronting us in the 
record arises upon the contention of the 
res,pondent t hat section 11036, R. S. 19191 
is unconstitutional because it reduces 
the, maximum compensation allowed to pub
lic officers , including the sheriffs of 
the _several counties. to be paid out of 
the fees of the office, to $5,000 per 
annum, while section 13, art. 9, of t he 
Constitution fixes the maximum amount at 
$10.,000. 

The constitu tional provision referred to 
is as followss 

•The fees of no executive or ministerial 
of'f icer of any county or municipality , 
exclusive of the salaries actually paid 
to h i s necessary deputies , shall exceed 
the swm of ten thousand dollars for any 
one ~ar. Every such officer shall make 
return, quarterly, to the county court 
of all fees by h±m received, and of the 
salaries by him actually paid to hia 
deputies or assistants , stating the same 
in detail, and veri f'ying the same by 
his affidavit; and fQr any statement or 
omission in s u ch return, contrary to 
truth1 suCh off~cer shall be liable to 
the penalties of willfu.l and corrupt 
perjury. ' 

It will b e seen that t hi s provision 
applies to all exe cutive and ministerial 
officer s of t he counti es and municipal• 
ities of t he state, and there i s nothing 
in the words in which it is expre ssed 
that either fixes the amount of their 
total compensation or the amount which 

I 
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• 

t hey may ret ain fr om the f ees of 
their respective offices for suCh 
compensation. It is simply a limit
ation on the maximum amount of com
pensation whi Ch may be allowed them 
by the Legisl ature . without inter
fering with ita right t o confine the 
compensation of any one or all of 
them to what it may cons ider the 
actual va l ue of th~ servi ce r endered in 
the office. The t heory of the pro
vision seems to be that all f ees are 
imposed by t he state t hrough its l aws , 
and t hat when colle cted by is of f icers 
they become the propert y of the state 
to be disposed of at its pleasure . 
This dut y of colle etion may be and 1s 
per formed by salaried officers as well 
a s by t hose depending u~on the fees 
for t heir compensation, and in many 
instances t hey bear no r elation to 
the s e rvice i nvol ved in conne ction 
w~th the mat ter to which they pertai n . 
The prominent and only idea expr e ssed 
in this constitutional provision is 
the protect ion of the state from unrea
sonable charges by ministerial and 
executive officers affected• and t o 
provide for t hei r compensation out of 
a !'und created in the performance o:f 
their dut ies . The only l imit ation 
upon the l egislati ve branCh of the 
government , eit h e r expressed or implied, 
is , as we have said• a l imitat ion or 
the maximum amount of the compensation, 
to be so paid. The provisions of seetims 
11036 and 11037 , R. S. 1919 , have no 
tendency to i nterfere with t hat purpose . 
Thi-s noint must be ruled aga inst t he 
respondent . " 

In t his case Saline County atte.mpted to collect from 
the sheriff an amount of fees w1 thel:d by the sheriff which 
was in exces s of five thousand dollars ($5,000. 00 ) per year 
as al l owed by the statute . The amount t hat the county ot 
Sa11.ae attempted to recover was f our thousand tour hundred 
s i xty eight do lara and twenty t wo cen ts ($44aB. 22) . The 
court in this ca se decided s olely on t he f act that where 
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the sheriff had received money for the board of prisoners 
it was not f ees under the statute or constitution and t he 
cour t allowed the sheriff to r etain . fees up to w1 thin f i ve 
thousand dollars ($5,000. 00) and the amount that he r e cei ved 
for t he boa r d of prisoner s. The court did not hold that 
he was allowed for extra services beyond t he maxLmum amount 
set out under the statut e. 

In the ease of State v. Lashly v. Wurdeman, 187 s.w. 
257 l.c. 259, the court in i ts opinion held as .foll ows: 

"The Constitution and the statute ( Const. 
a rt. 9 1 l3J R.s. 1909, 10734 , 10735, 10736) 
provide and limit all fees which can be 
retai ned by t he relator, and impose the 
duty of making quarterly returns, · showi ng 
the amounts so recei ved, under t he penalites 
prescribed in the statute. It necessarily 
foll ows that any excess over the fees thus 
limited was money belonging to the publi c 
and in the custody of such off icer unti l 
t urned over." 

Under t h i s decision any eAcess over the fees 
limi ted t o ten thousand dollars ($10,000. 00 ) was money belong
ing to the publ ic and in the custody of such .o.ffl cer unt i l 
t u rned over. 

In the case of Greene County v. Grant c. Lj,.dy, 263 
Mo. 77, the cour t hel d that a probate judge was not a mini
sterial or executi ve off icer under section 13 , article 9 of 
the Consti tution but was classified wi th the judiciary act 
of the Constitution and therefore was not limited to t he 
amount of fees set out i n s e ct ion 13 , art i cle 9 of the Con
stitution. 

In your letter of request you quote part of section 
9935, Divi si9n 14 in whi ch you quote that certain· fees have 
been a bolished bytbis section. That part of the letter which 
you quote o~y covers the abolishment o.f~es that are not set 
out in Division 14 o.f Section 9935 of the Session Laws of 1937 
page 547 which r epealed t he same section of t he Laws of Mi ssouri 
of 1933 .found on page 454. 

The only d i f.fe r ence of division 14 of Section 9935 of 
the Act of 1937 repealing 1933 reads as followaa 

" On all back taxes and all other deli nquent 
taxes, he shall be allowed a commission of 
two per cent which shall be a dded to the face 
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of the tax bi l l and coll ected fram t he 
par ty paying such tax as a penalty i n 
the same manne r as othe r penal t i es are 
col lected and enforced, whi ch commis
sion the col l ector shall be enti t l ed 
to retain as compensat i on for addi t ion
al services rendered i n col lecting 
delinquent t axes ·and the amount of 
said co~ssion shall no t be included 
in computing the maximum sal ary a llow
ed the colle ctor. " 

This part of divisi on 14 which was added states t hat the 
collector shall be ent itl ed to r et a in a s compensation--rDr 
add1t!ona1 servf cis renderedi n cofie oti'ng delinquent "taXes 
and the a mount of said commisSion shall not be included in 
oomputrng the maximum sal ary allowed t hecol!e ctor . -
Also i n diViiion 14 of Sect ion 993S of the l 937 Act t he 
legislatur e provides z 

ttsaid collector shall present far al.low
ance proper voucms for al l di sbursements 
made by him on account of salaries and 
expens es of his offi ce and ot her cos t s 
of collecting the revenue , which shal l 
b e all·owed t o him as agai nst t he commise 
s~ons r etained by him; and out of the 
res i dlle of sueh connnisat ons in his hands 
after dedu ct i ng t he, amount of su ah vouch
ers allowed he shall be allowed and 
aut horized to r etain, as f a r as the said 
residue of such commissions in hi s hands 
will permit _ a compens ati on at the rate 
of t en t hou sand dollars per annum. 
Shoul d such residue of commi ssi ons be 
less t han suffi cient to cover t he above 
compensation, then the entire res idue 
shall be all owed to him,. and .shall be 
in full -payment for his s ervices. If, 
howe ver, su ch residue is more than 
sufficient t o cover s u ch comPensation~ 
then the surpl us shal l be pa~d over to 
the s tate , s chool , count y and city 1n 
proport i on as t he amount coll·ected . " 

Also in division 14 of Secti on 9935 of the 1937 Act 
the legislature pr ovides as follows : 

~ Collectors of revenue under t hi s sub
division shall keep. a t all t imes i n 
their offi ce a not ar;y publ i c• who shall 
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administer oaths and t ake n otarial 
aclmowledgm.ento in connection with 
such off ice Y11thout tilarge . All 
f ees. c~ss1onB or other co~en
sa t1ona here t ofore nbnrged~ rocel ved 
or allowed by or t c any s u ch collect
or, ao ccmponsaticm r ·or h 1.s services, 
whether under or by virtu e of s ta ' e 
law or not. a re horeby abolish cd J and 
su ch collector and all h1B deputies 
and employe.s are he:re by forbidden,. under 
penalty of forfe iture of of fice , to 
collect. charge or receive , dire ct~y 
or indi1•ectly, any foes or colD211ss1ona 
1n the nature of compensation, or other 
compensation other than those all owed 
and aut horized by thie section." 

'l'bi s parti.al quotation o!' s o ction and d1 vision r efers to 
.any othe r fees t 1..an that set o~,..t 1n division 14 of Section 
Q~35 of the 1937 Act. 

There is no question but that part. of d1 vision 1.4 
of Section 9935, page 550 or the 1~37 Act wh1 Qb s tates that 
the amount of delinqueat t axes £or 1b1eb the oolle otor was 
al.lowed a oonmd.ssion of tl'lo per cent should not be i ncluded 
1n computing the maximum anla17 al.l.owed the collector, ia 
unconstitutional 1n connection with section 13, article 9 
of t he Oonst1 t ution of H1ssour1. In the cas e o£ Barker v . 
St . Louio County, 1 04 S . W. (2d ) 37~• the o.ourt h eldt 

"Statute will not be held unconstitution
al unl eas 1 t contra ven$8 organi e law in 
suCh manner as to leave no douot o£ ita 
unconat1tut1onallty ,. but 1.f thera is no 
s uch doubt• court. who Ere duty 1 t is to 
decide , must deolar statute, or part 
t hereof 1n conf'llct m th Const1 tut1on. 
void. 

Invalidi t y of part of statu te does not 
render r emainder 1nval.1d, i.f remainder 
shOYIS legislative intent and furnishes 
suff icient meo.ns to e.f.fectuate thCLt 
intent. • 
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CO'N CLUSI ON 

In conclusion wil l state t hat in view of all of 
the authorities above set out , the colle ctor of St. Louis 
County can not retain an amount greater than t en thousand 
dollars ($10 , 000. 00 ) f rom all t he fees collected by him 
in any one yea r. 

Respectfully s ubmitt ed, 

W. J . BURIU. 
Assi stant Attorney ·General 

APPROVb.D : 

J . E. TAYLOR 
(Acting ) Attorney General 

WJB: DA 


