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ELECTIONS; Board of Election Commissioners of City of St. Louis 

required to print on the official ballot the name 
of any candidate transmitted to them by the Secre
tary of State . Candidates have no right to make any 
change in their names given at the time of filing de
claration after their names have been published as 
required by statute. 

Board of Election Commissioners 
For the City of St . Louis 
200 s . 12th 
St. Louis, Missouri 

Gentlemen: 

This will acknowledge receipt of your request for an 
opinion, reading as follows: 

11The Board requests your opinion as to 
the followi:p.g: 

1. On the certified list of candidates 
received from the Secretary of State 
appears (a) James v. (Josh) Billings 
as Democratic candidate for nomination 
for Judge of the Supreme Court, Division 
No. One (Unexpired term of John Caskie 
Collet, resigned, ending 1944); (b) 
Dr. Charles Hl Phillips, Jr., as Repub
lican candidate for nomination for Rep
resentative in Congress for Missouri, 
~leventh District. Shall the Board 
place these two names on the respective 
ballots exactly as they appear in the 
certificate of the Secretary of State? 

2. Has the Board the right to make 
any change ;tn the names g.i ven by can
didates in their Declarations at the 
tLme of filing? To illustrate: (a} 
Lawrence J. Kickam who filed, as such, 
for Clerk of the Circuit Court for 
Criminal Causes for t he Eighth Judi
cial Circuit , has requested that his 
name appear on the ballot - L. J. (Larry) 



Board or Election Com. 

Klckham; (b) Nicholas Blassie who riled
as sueh, for JWJtiee ot the Peace , hu 
r equested that his name appear on the 
ballot - Nicholas Martin Blaasie; (c) 
Arthur Curry who filed, as such, for 
Constable , has requested that hi s name 
appear on the ballot - Arthur Lee Curry; 
(d) Geo . L. Vaughn who filed, as such, 
for Justice of the Peace, has requested 
that his name appear on the ballot -
George L. Vaughn. · 

"The Board has f ixed July 19 , 1 938, as 
the .last day for withdrawals and the 
ballot must go to press on that date . 
May we hear from you promptly.• 

We invite your attention to a consideration of applicable 
statutes. We may make t he observation t hat any person may be- ' 
come a candidate for any state off ice or for r epresentative in· 
Congress~ i t such person file his declaration of cand1dacr in 
the office ot Secretary of State. Section 10260 R. s . Mo. 1929. 
We assume, however, that t he person is qualified for the o:ffice 
for which he files . This declaration must, among other thinga, 
be :filed sixty days before any primary and state the •tull name" 
of the candidate. Section 10257 R. S . ·Mo. ~929. Fitty-tive 
days be·fore any primary the duty is imposed upon the Secretary 
of State to transmit to the respective cotinty clerks a certi-
fied list containing the names and addrea.ses of all person.a en-
titled to be voted for at t he primary. .Section 10261 R. s. Mo. 
1929. Therea.fter the county clerks are r eqlrl.red t ·o publish the 
lists thus transmitted. This particular Section 10262 R. s. 
Mo. 1929 , reads as follows: 

·"Such clerks Shall, upon receipt thereof, 
publish, under the ' proper party designa
tion, the t.itle of each office, the names 
and addresses of all persona who shall have 
filed declaration papers. giving the name 
and a ddress of each, the date of the pri
mary • the hours during whi·ch t he polls will 
be held at t he regul$r polling p~aces in 
each precinct. It shall be the duty of the 
county clerk to publish such notice for 
three consecutive weeks next prior to said 
pr1mary. 0 

. 
Under ~he provision8 of Section 10264 R. S. Mo . 1929, 

"the names of all the candidates for the respective offices, who 
shall have filed declaration papers * * * shall be printed there
on". 
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Section 10265 H ~ s . Mo . 1929 provides . 1n part . as fol
l ows: 

"At least twenty days before the August 
pr1mar:y in any year • .,._ ~f ~ each county 
clerk shall prepare sample ofricial 
ballots * * *• On or before the l Oth 
day before the holding of any pr~ary 
election the county clerk shall correct 
any errors or. omissions in the ballots. 
cause the same to be p~inted and dia- . 
tributed * o * •" 

We make the observation that any duty required of or 
power given to any county clerks. with r espect to pr~ary 
elections in the City of St . Louis . ahall be performed by or 
vested in the Board of Election Commissioners . Section 10290 
R. s . Mo. 1 929 . 

It shall be noticed from th6 statutes above considered 
that the word "shall" has been used numerous t~es with re
spect to certain duties .being performed by co\Ulty cls rks . It 
is believed that the frequent U8e of the word "shall" • in the 
manner in which the word i s used, indicates to us t hat these 
statutes are mandatory in character and must be obeyed. This 
construction is f o1•tified by a c onsi deration of Section 10291 
R. s . Mo . 1929 relating to the penalty imposed upon any person 
for violating any of the provisions or r equirements of the 
article from which the s tatutes above noticed are a part . As 
was said in the case of Ouo l ey vs . Powell• 12 s . w. (2nd) 102t 

"~nen a s t atute provides what r esults 
shall follow the f ailure to comply with 
its terms , it is mandatory and must be 
obeyed. " (Italics ours) 

We further observe. a s was said in •the case ex rel . 
Stevens vs . Wurdeman~ 295 Mo . 56~ - 568, t hat: 

"Usually t he use of the word 'shall' in
dicates a mandate , and unle s s there are 
othe r things in a statute it indica tes a 
mandatory statute" . 

... 

From these couside~a~ ons of the statutes, which we be
lieve to be mandatory jn character1 the Board of Election Comm.1a
s1oners has no alt~:n·na"t;ive other than to print on the off icial 
primary ballot the name of all persona tranamitted to them, 
which names of candidates and their addressee are to be publieh
ed three consecutive weeks next prior to any pr~ary election. 
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We further make the observation that the duties ~
posed on the county c lerks or Board of Election Commissioners 
is ministerial and invol ves no exercise of discretion. 

(a) In view of t he above . i t is our opinion that the 
name JAl~S v. (J OSH ) BILLINGS mus~ be pri nted by the Board 
ot Election Commissioners on the official ballot as was 
transmitted to the Board of El ection Commissioners from the 
Secretary of State . 

(b) In view of the above , it ia our opinion that the 
name DR . CHARLES H. PHILLIPS, JR., is t o be printed by the 
Board of Election Commissioners on the official primary ballot, 
aa t ransmitted from the Secretary of State. 

II . 

Further consideration of Section 10257 indicates that 
when a person has filed his writt en decl aration t o be a 
candidate and has stated his f ull name in such declaration, 
he warrants t hat ths . is his full name , and that t her after 
such person declaring himself to be a candidate has no right 
to change his name from that of the name appearing in the 
declaration. This observa~ion is fort~fied by a considera
tion of the s tatutes before noticed, Sections 10261 ~nd 
10262, supra, with r espect to the publ ication of t he persona• 
names who have fi l ed f or certain offices . It iQ rundamental 
in the construction of th& statutes that the object and pur
pose underlying their enactment . ia t o be considered in de
termining t he legislative intent . State vs. Toombs 25 s . w. 
{2nd) lOlJ Bowers Ys . Missouri Mutual Association 62 s. w. 
(2nd) 1058 . With thi.s principl e in mind, i t is believed that 
the ver y object and purpose of Section 10262 with respect to 
t he publication of the names and addresses of all pers()IJa who 
have filed declaration papers giving t he name and addre•s or · 
each, the date of the pr imary, the hours during which the 
polls will be open, etc ., tor a period of three consecutive 
weeks next prior to ~e pr~ary i s to acquaint the e lectors 
1n t he r e spective e lection districts of not only the primar~, 
but t he names of all persons who have filed as a candidate 
tor particular off ices . If a person has filed his declara
tion as a candidate for a particular office # under a 
particular name, and thereafter attempts to change auch 
name prior to t he printing of the official ballot it would 
seem to render nugatory the provisions o£ the s tatutes be
fore c onsidered. 

-
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In view of the above, it is the opinion of this depart
ment that the Board of Election Commissioners haa no right 
to make a.ny ch ange in the names gi ven by candidates 1n 
their declarations at the t~e of the filing af ter such 
names are published. 

APPROVED: 

ROY UcKITTIUCK 
Attorney General 

RCSzLB 

Very truly yours. 

RUSS~LL C. STONE 
Assistant Attorney General 

,. -


