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a ttor neys und er Hou se Bill 1~ 0 . 
480 . 

~I Oc tober 20 , 1939 

.. FIL E 0 
llr . Forrest Mittendorf 
2671 Carson Road 
Overland~ Missouri 02 
Dear Sir: 

?le ar e· i n receipt of your request 
for an opinion a s tq the effect of section 
8a of s . c .s .H. B. 480, found at page 682 of 
t he Laws of r.=issouri, 1959, and which reads as 
follow.s : 

"The collector of revenue shall 
ecploy a n a ttorney to represent 
h1m in h is off icial capacity and 
he shall represent the collector 
i n a l l l egal proceedine s institu-
t ed by t he collector for t he col
l ection of delinquent taxes. Said 
a t t orney s hall receive an annual 
salary. payable monthly~ of not to 
exceed $5600.00 per year, as may be 
.fixed b~ the County Court . The 
salary pa i d to s a id attorney shall be 
in f u ll of all eervicea rendered t he 
sai d collector and in l i eu of any 
fees, eommiosiona and charges fixed 
by l aw i n enforcing t h e payment and 
collection of delinqu~nt back taxes 
on real estate . 'lhe aberif.f shall be 
entitled to employ an attorney to 
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represent h1m in hi s offici al 
capacity~ whi ch said empl oyment 
ahall be approved by the county 

court. Said attorney shall re
ceive an annual salary of not to 
e xceed $2000.00 per year. as may 
be fixed by t he county court, which 
salary shall be i n full for all 
services rendered t he sheriff and 
i n lieu of any fees~ commissions 
and charges fixed by law. • 

In your conversation you mentioned t~at 
there was a contract in existence between the 
collector of your county and certain attorneys 
t"or t h e purpose of collecting delinquent taxes 
and which contract fixed t he canpensation of the 
attorneys . You suggest that such a contract 
mi ght be abrogated or impaired bJ the enactment 
of t he section above ,uoted. 

In State ex rel . McKittrick v . Bair, 63 
s . w. (2d) 64, the status of a contract existing 
between the collector and an attorney selected by 
him for prosecuting delinquent tax suita was fully 
discussed i n t r e rollo\'Jing language, 1 . c . 65 a 

•The attorney's fees are provided 
for by section 9952 of the Revised 
St atutes ot 1929 (Mo. St . Ann. Sec. 
9952). which, af~er p~cvidlng tha t 
t h e collector shall proceed to en
force the payment of delinquent 
t axes charged on any lot or tract, 
by suit to enforce the lien thereon, 
fUrther provides 1n substance th~ t 
for such purpose t he collector shall 
have power, wit h t he approval of the 
county court, to employ such attor
neys as he may deem necessary, who 
s hall receive as fees such sum, not 
to exceed 10 per cent~ of t be taxes 
actually collected and paid into the 
treasury and an additional sum, not 
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to exceed $3 f ·Jr each suit in
stituted for the c ollection of 
such taxes; which said sum shall 
be taxed aa costs in t he suit and 
collected aa other co s ta. and no 
attorney shall receive any fee or 
compensation for such services 
except a.s in t his section pr ovided., 
From t he statute itself it ia ob
vious t hat the attorney's right to 
f ees doe s not accrue pari paaau 
with the rendering of each aet ot 
service in a given caae , but accrues 
as a whol e afte r collection made or 
judgment rendered. 12 c. J . 973; 
Coles v . Hadiaon County, Breese (1 
Ill.,) loc . cit . 157• 12 Am. Dee . l61 . 
And, contrary to an argument pressed• 
t he Legislature having f i xed one 
definite und oerta.in M.ode of' payment. 
no other is permis sibl e . and there 
can be no @pplication o£ the doctrine 
of quantum meruit. Greene County v . 
Lydy, 263 ·o . 77, 172 s . t· . 376• Ann. 
Cas . 191'10 , 27• . 

•The contr act entered into between the 
collector and h is attorney. and approved 
by the count y court. i mposes no liability 
upon eithe r t he s t a te , county. or t he 
collector . It only fixes t he atatua of 
the at t orney as to his right to compen
s ation and t he · amount thereof' when in 
t he t ax su1t t he liability t herefor 
becomes f ixed upon the taxpayer's pro
perty by the final judgment in the case . 
Butler v. Sullivan County, 108 uo. l oc . 
c1t. 638, 18 s . ~. ~142 . And, aa stated 
in St~te ex rel. Kemper v . Smith• 13 Mo . 
App . 421. 423. ' It is clear, then. t hat 
unle3s the proceeding reault i n collect
i ng a sum of money be l onging to t he pub• 
lie revenue. neither t he collector nor 



Mr . Forrest Mittendorf ( 4 ) October 20, 1939 

his attorneys can claim any costa 
1n the cause . • ~he s ame rule neces
s arily applies to the other inter
veners , l'lho as publ ic o!'ficers have 
no contractual right as to their 
t erms of off ice or their canpensa
tion or any vested right i n either, 
the same being subject to l eglsl.· tive 
control. St ate eY rel. Attorney
General v . Davis, 44 rro. 129J Givens 
v . Dav1eas County, l 07 .Ko . l oc. cit. 
608, 17 s. w. 998; State ex inf. Crow, 
Attorney-General, v . Evana. 166 Mo. 
347 , 66 s . w. 355; Gregory v. Kans a s 
City, 244 Mo. 523, 149 s . • 466 . 
~he !'ee s of the collector and his 
attorney and of t ho interveners are 
subordinate to the general l egisla
tive power to ~pose, increase , 
diminish, or remit penal ties for t ax 
delinquencies; tha t no vested 1'1t h t 
of any ot: t hem ia impaired b~ the 
remission. • 

The f oregoing discussion concerns Section 
9952, R. s. Jissouri, 1929, which was amended by 
Laws of Ki asouri, 1933, at page 465. However, the 
amen41Slent was held to be invalid in t he case of 
St ate ex rel . Karbe v . Bader. 78 s. ~ . (2d) 8~5. 
so tnat any contract now in ex~atence ia under t he 
authority of the statutes or Missouri, 1929. 

House Bill No. 480, of which Section 8a 
above quoted is a part, provides 1n general for 
salary of t he various count y officials in countie s 
of 200~000 to 400, 000 inhabitants . So far aa t hese 
sal aries a1·e concerned, they do not become effect
ive until t he beg1nn1ng of 'the auccee ding terma or 
the various officia l s or t heir s uccessors. In 
Section 8a it is apparent that so far as t he att or
neys to be appointed by t he coll ector and sheriff 
are concerned, the sal ari es ae t out therein become 
effective when t h e act becomes a law. I t is set out 
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therein that the aalar,- is to be in full of 
all services rendered and in lieu of any fees. 
commiasiona and chargee fixed by law enforcing 
the collection of taxea. 

In Section 9a of House Bill No. 480. found 
at pag~ 683• La.. of Missouri. 1939• all acta, ar 
parte of acta inconsistent with any provision ot 
the bil~ are repealed. Furthermore. at page 878• 
Laws of Missouri• 19~9. under House Bill Ro. 677, 
Section 9952 is expressly repealed eo that there 
is no ot her provision than that found in Section Sa 
for the employment of attorneys to collect delin
quent taxes . It ia not to be assumed t hat the 
Legial~ture intended that collectors be l eft without 
a method to collect taxes . 

An opinion as to the eff ective dates of all 
billa passed by th e 1939 Legislature is being pre
pared by this department, and upon completion a 
copy will be sent you . 

CONCLUSION. 

It is our opinion. therefore. that Sec tion 
Sa , found in Laws of Yissouri. 1939, at page 682• in 
regard t o t he appoin~ent of attorneys by the collec
tor and aheriff in counties of 200.000 to . 400,000 
population, which provides the salary for auoh attor
neya, 1a eff ective tmmediately upon t he act becoming 
a law. 

Reapectfully submitted, 

APPROVED 

ROBERT L. HYDER 

w • J . l!bRkE 
Assistant Attorney General 

(Acting ) Attorney General 
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