
NEP01'IST/I: It is a violation of Section 13 of Article XIV 
of the Constitution of lVlis:_:ouri to appo:~nt a 
road overseer vvho is the son oin one ~ucJge "I d-- J - u.:l-

fil'st cousin of another judge's wife. 

February 18, 1941 

Kr. H. :M. Dye 
Clerk of County Court 
Waynesville, Missouri 

Dear Sirl 

This department is in receipt of your letter of 
F'ebruary 6th, wherein you make the following inquiryz 

"In regard to the phone call that 
Judge Wilson had with you this after~ 
noon, the court would like to know 
about the employment o.f a mrun aa 
county road overseer who is a eon 
of one of the judges and a· half first 
cousin to the presiding judge's wi.fe 
and no relation to the other member 
of the court." 

We assume that you have in mind the question of 
nepotism entering the appointment of the road overseer. 
The duty of appointing road overseers is placed on 
the county court by Section 8516 R. s. Mo. 1939: 

"All road overseers shall be appointed 
by the county court of the county at 
the February term of said court. ~~ ~~ " 

Section 13 of Article XIV of the Constitution o.f 
Missouri is as followaa 

11 hny public officer or employee 



·.•. 

\ 
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of this State or of any political 
subdivision thereof who shall, by 
virtue of said office or employment, 
have the right ton ame or appoint 
any person tor ender service to the 
State or to any political subdivision 
thereof, and who shall name or appoint 
to such service any relative within 
the fourth degree, either by consanguinity 
or affinity, shall thereby forfeit his 
or her office or employment.M 

There are two methods of determining the prohibited 
degree which is designated in the constitutional section 
aa the fourth degree, one ie by the canon law and the 
other by the civil law. The determination by each law 
is as followa1 

.\ 

I 
jn 'We begin at the common 8JlCestor, 
iand reckon dow.nwarde; and in what
:ever degree the two persons, or 
!the most remote of them, is distant 
'from the common ancestor, that is the 
degree in which they are said to be 
related.' •By the civil law the com
putation is from the intestate up to 
the common ancestor of' the intestate, 
_and the. person whoae relationship ia 
sought after, and then down to that 
person, reckoning a degree for eaeh 
person, both ascending and descending." 

·, 

In our interpretation we have acGe.pte..d the civil 
rules which, by computing relationships under the eon• 
etitutional -aection herein referred to, we find that 
any relationship below first cousins is not prohibited~ 
Therefore, if a road overseer is the son of one of the 
judgea and a half first co'UBin to the presiding judge's 
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w!fe• relationship being considered both by affinity 
and eonsan~uinity, we are of the opinion that it would 
be a violation of the nepotism actfor such appointment 
to be made by the court. The decisions referring to 
the nepotism act for determining violations in the past 
are State ex rel v. Hall and Ellis 325 Mo. 154 1 State 
ex inf• vs• ·whittle 333 Mo. 705. In the decision of 
8 tate ex inf. v s. Ferguson 333 :Mo. 1177, the court held 
that a mayor forfeited his office by appointing his 
first courisin as pumper for the city water system. 

Respectfully submitted 

OLLIVER ·w. NOLEN 
Aesietant Attorney General 

APPROVED I 

co\fELL R. HBWITT 
(Acting) Attorney General 
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