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OPFICEriS: ; \[acG.1.1cy filled in prosecuting a{torr~ay' s office 
VACANCY: by circuit judge is only temporary. 

December 30, 1941 

Honorable John A. Johnson 
Prosecuting Attorney 
Reynolds County 
Centerville, Missouri 

Dear Sir: 

We are in receipt or your request ror an opinion 
rrom this department under date of December 291 1941, 
which is as followst 

"I respectfully request yom' opinion 
on the following facts: 

"The Honorable Paul Chitwood, the former 
Prosecuting Attorney of Reynolds County, 
Missouri, during the month of August, 
1941, accepted employment with the 
Federal Government. He was absent from 
his office at least ten days prior to 
August 31, 1941., and he submitted his 
resignation to Governor Donnell as 
Prosecuting Attorney of Reynolds Coun-
ty, to become effective on August 31, 
1941. No one'was acting as Prosecuting 
Attorney or discharging the duties of 
Prosecuting Attorney of Reynolds Coun-
ty until October 1, 1941, when Judge 
.Edv.ra.rd T. r.versole, Judge of the Twenty
first Judicial Circuit of Missouri and 
Judge of the Circuit Court of Reynolds 
County. Missouri, acting upon the request 
and information of the Sheriff of Reynolds 
County, Missouri, and various other citi
zens1 took cognitanee of the fact that 
the of'f'ice of Prosecuting Attcrney of that 
county had in fact been vacant for more 
than thirty days. 

11 Judge J~versole, by order of court, ap
pointed me Prosecuting Attorney of that 
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county. A certified copy of that order 
is here attached. I took the-oath of 
office, and entered upon the duties of 
Prosecuting Attorney on October 1, 1941, 
and rum at the present time discharging 
the duties of that office. I acted as 
Prosecuting Attorney during the regular 
November Term of the Circuit Court of 
Reynolds County, Missouri. and there are 
now pending .tour prosecutions in justice 
of the peace courts. in that county as 
well as several cr±minal cases set for 
an adjourned term of the Circuit Court 
to be held upon January 61 1942. I am 
still discharging the duties of Prose
cuting Attorney of Reynolds County, Mis• 
souri~ to tre best of my ability. 

"On December 15, 1941, Governor Donnell 
appointed Mr. John H. Chitwood, a Republi .... 
can lawyer of Reynolds County, Missouri, 
as Prosecuting Attorney to fill the 
vacancy created by the resignation of 
Paul Chitwood. On December 22, 1941, 
Mr. Chitwood presented his commission, 
and also pr·esented a claim for the 
salary of Prosecuting Attorney f~om 
December 15 to and including December 31,· 
1941. 

"I :respectfully submit the following 
questions upon the above statement of 
·facts: 

"1. As between Mr. Chitwood and my
self, who is entitled to discharge the 
duties of the office and receive the 
salary of said office pending the de
cision of the Supreme Court of Missouri 
as to the person entitled to the office 
of Prosecuting Attorney of Reynolds 
County. Missouri? 

rr2. Who would be the proper person to 
bring an action to determine the person 



\ 

Hon. John A. Johnson December 30, 1941 

entitled to the office of\ Prosecuting 
Attorney of Reynolds County, Missouri?" 

The appointment of yourself as Prosecuting AttoPney 
of Reynolds County by the cireui t judge was made under au-

. tho:r1ty of Section 12949, R. s. Missouri 1939, which pro• 
vide& as followst 

"If. he be sick or absent, such court 
shall appoint some person to discharge 
the duties of the office until the 
proper officer resume the discha~ge 
of his duties." 

The fee or salary to you for the time of your appoint
ment is governed by Section 12950, R. s. Missouri 1939, which 
provides as follows: 

"The person thus appointed shall pos
sess the same power and receive the 
same fses as the proper officer would 
if he were present." ~ 

The appointment under the above two sections is merely 
a temporary ~pointment and the appointment was not made for 
a period such as an appointment made by the Governor in case 
of a vacancy. The appointment was merely made by the circuit 
judge until the Governor could act in the case of a vacancy. 
That it was only a temporary appotntment and not for the un• 
expired term of the prosecuting aGtorney who resigned was 
held in the case of State v. Duncan, 116 Mo. 288• 1. c. 307, 
22 s. w. 6991 vthere the court said: 

".;} * .... ~~. Moreover, aside from statutory 
provisions, there exists an inherent 
power in a court, if there be no prose• 
cuting officer in attendance~ to ap
point a temporary representative of 
the stote. State v. Moxley, 102 Mo.· 
loc. cit. 384, and cases cited. And 
the fact that in the absence of the 
circuit attorney. the trial court 
permitted another to represent him, 
was tantamount to an appointment.n 

Under the opinion abovevritten by Sherwood, Judge, the court 
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specifically said that the lower court had the inherent 
power to appoint a temporary representative of the state. 

The purpose of the enactment of,section 12949, 
supra, was to prevent a vacancy happening such as under 
the facts stated in your request which would prevent the 
enforcement of the criminal laws. It was so held in State 
v. Moxley, 102 Mo. :374, 1. c. 384, where the court said: 

"This section evidently refers to both 
. the preceding sections. Under it the 
attorney appointed by the court to 
prosecute in the place of an absent, 
sick or disqualified officer has the 
s~e power to draw and to sign bills 
of indictment as the regular o.fficial. 
If this be not true then it must be 
confessed that there is a very lame 
plnce in our criminal practice. 

"If the contention of defendant's 
counsel is to prevail, then, 
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prosecuting attorney should be for 
any reason disqualified, all the 
wheels of:criminal justice would 
be brought to a standstill for the 
reason that there would be no vacancy 
in the of~ice that the governor could 
fill, and .\no power in the court to 
make a t~porary appointee who could 
in all thfngs discharge the duties 
.pertain!~ to the office in question. 
The law does not intend any such 
e.bsurdi ty ,i and will not perm! t such 
a failure)of justice. And aside from 
ste.tutory)provisions, sueh as those 
quoted; ttie power thus to appoint a 
temporary representative of the sta·:~e, 
one armed with full authority to dis
charge in full the office he tempo• 
rarily fills, is of necessity an 
inherent power in courts of justice.·· 
T.he authorities abundantly sustain 
this view. Vihite v.· Polk County, 17 
Iowa, 414; State v. Bass, 12 Le..··Ann. 
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862; Dukes v. State, 11 Ind. 557; State 
v. Johnson, 12 Tex. 231; 1 Bishop Crim. 
Proc., sec. 280." 

Also, that such an appointment is only a temporary 
vacancy was held in the case of State v. Bobbitt, 270 s. w. 
378, paragraph 9, where the court sa.ids 

"The last assigrunent of error in the 
motion for new trial is the action of 
the court in appointing Don s. Lamm 
to act as prosecuting attorney to con
duct the prosecution. Mr. Lamm had 
been prosecuting attorney and had signed 
the information. The order appointing 
him as special pnosecutor recited that 
the ¥roseeut1ng attorney had resit"ii"e'Cr; 
and hat the county was a~at t me 
without a prosecuting attorney, and 
that Mr. Lamm was appointed for that 
reason. It is said that nature abhors 
a vacuum. Likewise, vacaneias in pub
lic office are not usually permitted 
to exist for a long time; but this ap
pears to be an instance of at least a 
temporarx vacanc{• The statUte ap• -
parent!y does no Qover the exact 
situation. s·ections 743 .and '744, R. 
s. 1919, provide for the appointment 
of some perscn to perform the duties 
of such of'f1ce, if the prosecuting at-

.torney is sick or absent, with full 
power in such person to perf'orm the 
duties of said office and collect the 
£ees thereof. 

"The power of the court to appoint 
some person to discharge the duties 
of the prosecuting attorney,· in the 
event of a vacancy in such of.fice, 
does not depend upon statutory pro
visions, but is inherent in courts 
of justice. State v. Moxley, 102 Mo• 
374, loc. cit. 3841 14 s. w •. 969, 15 
S. w. 556; State v ... Duncan. 116 Mo •. 
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288, loc. cit, 307 1 22 s. W. 699. In 
the absence of express statutory pro
visions, the court conmlitted no error 
1n making such appointment ann in pe:r>
mi tting Mr. Lar.mn to conduct the prose
cution of the ease." 

An appointment in case ofa vacancy for the full 
unexpired term of the office of prosecuting attorney must 
be made by the Gov·ernor in accordance with Section 1~2989, 
R• S• Missouri 1939, which provides as follows: 

"If any vacancy shall happen from any 
cause in the office of the attorney
general, circuit attorney, prosecuting 
attorney or assistant prosecuting at
torney, the governor, upon being satis
fied that such vacancy exists, shall 
appoint some competent person to fill 
the same until the next regular elec
tion for attorney-general, pr{)secuting 
attorney or assistunt prosec11ting at
torney, as the case may be." 

Under this section it is mandatory that the Governor make 
the appointment. I am presuming that since you state in 
your request that John rr. Chitwood was appointed by Governor 
Donnell on December 15; 1941, and tho.t John H. Chitwood pre
sented his commission and also presented a claim for salary 
that he has taken the oath as prescribed in Section 6' Article 
XIV of the Constitution of Missouri. 

Therefore~ in answer to your first question it is the 
opinion of this office tho.t Mr. John H. Chitwood is the law
ful Prosecuting Attorney of Reynolds County, Mi;;.;souri. 

As to your second question-. this matter c·an either 
be tested by your filing a quo warranto proceeding against 
John H. Chitwoo<i, who we hold is the lawful prosecuting at
torney, Ol"' it ma.y be f'iled by Mr. John H. Chitwood against 
you as an usurper of the office. 

Respectfully submitted 

APPROVED: 
W. J. BURKE 
Assist.ant Attorney General 

VANE c.· THURLO 
(Acting) Attorney General WJB:DA 


