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TAXA'l'ION AND REVENUE: The taxpayer can comp:...c.i.in to the State 
Tax Commission when his proper appeal 
from the county assessor to the county 
board of equalization has been denied 
for the reason he had not introduced 
evidence in support of the affidavit 
for ap12.~al. ------· 

June 6, 1941 

Nangle and Bush 
Suite 1600 'Dierks Building 
Kansas City~ Missouri 

Gentlemenz 

Attention: \Mr. Hilary A. Bush 
Count([ Counselol' 

/

FJ L.ED 
/ 

co{o 

We are in receipt of your request for an opinion 
from this department which reads as follows: 

' 
"The County Courlt of Jackson County 
has asked me to .;r·:·quest your opinion 
on the followin~ matter, to-wit: 

; 

"Numerous taxpayers o~ Jackson 
County have appealed from the action 
of the County Board o~ Equalization, 
to the State Tax Commission. The 
question has arisen as to their 
right to appeal without first exhaust
ing their remedies before the County 
Board of Eq~lization by prosecuting 
their appeal to said County Board. 
Tho Jackson County Board of Equali
zation meets to hear appeals pursuant 
to Section 11381# Revised Statutes 

· of Missouri, 19391 on the fourth 
Monday in March. During the meeting 
of the County Board numerous tax• 
payers filf:,d appeals from the Asses ... 
sorts figures to said County Board 
in proper forn1. Due to the great 
number of appellants, the County 
Board was unable tp hear them on 
the exact day and hour when such ap
peals were filed. The County Clerk, 
acting as Secret~ry of the Board, 
accepted the filing of the appeals 
and advised them to return at a later 

~ . 
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date for their hearing. Some of these 
appellants failed to return for the 
hearing and at the adjournment dat~ of 
the County Board of Appeals,. its 
minutes were made to show that,. 'No 
person appearing the appeal is- hereby 
denied. t 

nwo vJOuld like to attack the juris• 
diction of the State Tax Commission 
to hear any appeals pehding before it 
where the appellant to the County Board 
failed toappear and give evidence-con
cerning his appeal. 

"The recent case of State v. Gardner,_ 
148 s. w .. 2d, 780, sets out the steps 
necessary before an appeal may be heard 
by the State Tax. C0111.mission, and one of 
the steps therein included is a hearing 
before the County Board. To hold that 
merely filing a. written document with 
the Secretary of the Board and then 
failing to pursue that remedy"to an 
actual hearing before the Board, does 
not in our minds constitute a legal 
hearing b.ef'ore the County Board. It 
is our opinion that when the taxpayer 
failed to proseo'4.te his appeal to the 
County Board to an actual hearing, he 
abandoned that appeal. and having failed 
to perfect an appeal to the County Board 
he is now disqualif'1ed !'rom appealing to 
'the State T-ax Commission." 

By the above request you conceded the fact that 
the numerous taxpayers .filed their appeals from the assessor's 
figures to the county board of equalization in proper form.-
In view of that atatement. I am presuming that the appeals< 
were made in proper time and in proper manner •. · Br1ef'ly1. 

your request is to the effect that whether or not the tax• 
payer must appear before the county board of equalization 
and prosecute his cla~ by way of evidence. 

Section 10992, R. s. Missouri 1939, reads as follows: 

"Every pe'son who thinks himself a.g ... 
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gPieved by the assessment of his prop
erty may appeal. and every appeal shall . 
be in writing. and verified by affi
davit, and shall state specially the 
grounds of the appeal and the matter 
or thing complained of• and no other 
matter shall be considered by the 
board." 

We find nothing in this section that makes it manda• 
tory upon the taxpayer to introduce any evidence other than 
the appeal in writing_, verified by affidavit and containing 
the grounds of the appeal and the matter or thing complained 
of • In fact this section epecif1oally states, n.;~ ~~ no other 
matter shall be considered by the board." In other words. 
the filing of the affidavit of appeal is.all that is neces
sary for the county board of equalization to arrive at a 
proper assessment of the property set out in the affidavit. 

In your request you have cited the case of State v. 
Gardner,. 148 s. w. (2d) 780. This case. in paragraph 5 of 
the opinion, specifically states: ~ 

"This coUI""t en bane held in Brinker
hoff-Faris Trust & Savings Co. v. 
Hill, 323 Mo. 180, 193, 194• 19 3. W. 
2d 746,. 751 (s.~) which has been followed 
in at least seven recent decisions, that 
a taxpayer., who claims his property has 
been fraudulently assessed. must exhaust 
his remedy tinder these atatutes before· 
·he can resort to equity; and that 'the 
remedy provided by statute is adequate, 
certain,. and complete.' This decislon 
further holds that to obtain relief 
from the State Tax Ccnmnission the tax
payer must file his complaint befo~e 
the tax books have been delivered to 
the tax collector. The petition in 
the instant case nowhere alleges an'Y' 
att~pt on appellant's part to e~ 
plain to the Tax Commission; nor is 
it shown that there was time to do 
so after he filed his appeal with 
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the county board of equal1zat1on.n 

Under the above quotation all that is necessary for the 
taxpayer to do is to file his complaint.before the tax 
books have been delivered to the tax coliector. There 
is nothing stated therein about evidence being presented 
before the county board of equalization. Under the hold-· 
ing in this case and in other cases the taxpayer has 
exhausted his statutory remedy and therefore may file 
his complaint upon an adverse decision of the county 
board of equalization in the office of the State Tax 
Commission. 

In the case of Brinkerhoff-Faris Trust & Sav. 
Co. v. Hill, 19 s. w. (2d) 746, par. 9, the court stated: 

"i:· :~ ~:- -:} Had appellant made timely 
complaint to the state tax commission, 
the co~ission and the state board of 
equali~ation~ to which it renders an 
auxiliary service, would- it must be 
presum~, have at once corrected the 
allegeqd1sc:riminat1on in the ... assess-
ments, .cand the state, county~ and the 
road and school districts would have 
receiv4d punctually~ and without abate-
ment, the revenue accruing to each of 
them respectively under the law. It 
was clearly guilty of laches in not so 
doing. 

"We do not recede front any of the 
positions taken in the SchlotZhauer 
CaseJ we merely supplement its hold
ings by the further holding that a 
taxps.yer• who is aggrieved by a 
fraudulent assessment of his prop• 
erty• is not entitled to relief in 
a court of equity until he has first 
exhausted the remedies afforded by 
the statute." · 

The only holding in the case of Sto.te v. Gardner, 
148 s. w. (2d) 780, and in the case of Brinkerhoi'f-l'"aris 
Trust & Savings Co. v. Hill• 323 Mo. 180,.. 19 s. w. (2d) 
746, is to the affect that an equitable proceeding could 
not be had against an assessor where the plaintiff had 
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not exhausted his remedy e.t law. 

You have conceded in your request that the taxpayers 
have filed th~ir affidavits for appeal in proper form but 
you objeet to the f'act that the taxpayers did not intro
duce evidence 1n support of their s.ff'idavits of appeal from 
the county assessor. Since the taxpayers did not return to 
introduce any evidence in behalf of his affidavits of ap
peal fram the ootinty assessor, the county board of equali
zation marked the pleading to show "No person appearing, the 
appeal is hereby den1ed. 11 There is no question but that on 
a default judgment of any kind an appeal can be made in a 
proper manner and proper time. 

Section 11004,. R. S. Missouri 1939, roads as follows: 

"The said board shall hear am 
determine all appeals made from 
the valuation of prop~rty made by 
the assessor in a summary Wfii • and 
shall correct and adjust the assess
ment accordingly. l'he oount'3' clerk 
shall keep an accurate record of the 
proceedings and orders o.f the board, 
and the assessor shall correct all 
erroneous assessments, and the clerk 
shall adjust the tax book according 
to the orders' of said board and the 
orders of' the state board of' equali
zation: Provided, that in adding or 
deducting such per centum to each 
·tract or parcel o£ real estate as 
required by said board, he shall 
add or deduct in eneh case any 
fractional sum of less than fifty 
cents, so that the value of any 
separate tract shall contain no 
fractions of' a dollar." 

Under the above section the board is authorized to 
hear and determine all apueals from the assessor in a sum
~ way and we fail to find any statute that requ!reitne 
tQiPayer to do anything other than the filing of the affi
davit of appeal in a proper manner as set out in Section 
10992, R. s. Mi·,sour1 1939. 
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Section 1102'7, R., s. 1Vi1ssouri 1939, paragraph s, 
reads as follows: 

11 (8) To raise or lower.the assessed 
valuation o£ any real or personal 
property, including the pow~ to 
raise or lower the assessed valuation 
of the real or personal property of 
any individua.l,._ copartnership, company, 
association or cot-poration: Provided• 
that before any such assessment is ao 
raised, notice of the intention of the 
commission to raise such assessed valu
ation and of the time and place at which 
a hearing thereon will be held, shall be 
given to suoh individual, copartnership, 
company, association or corporation as 
provided in section 11028." 

Under the abow partial section the State Tax Com
mission has the power to raise or lower the assessed valu
ation of' his real est-ate or personal property which has 
been assessed and is on the te.x rolls. " 

Section 11028$ R. s. Missouri 1959, partially reads 
as follows: 

"* ·!} -1a-. and 11\ case it shall appear to 
the commission after such investigation~ 
or be made to appear to said commission 
by written complaint of any taxpayer 
that property subject to taxation has 

"been omitted from said roll, or individual 
assessments have not beenmade in com
pliance with law. the said commission 
may issue an order directing the assess
ing officer whose assessments are to be 
reviewed to appear with his assessment 
roll and the sworn statements of the 
person or persons whose property or 
whose assessments are to be considered, 
at a time and place to be stated 1n 
said order, said time to be· not less 
than five days from the date of the 
issuance of said order.. and the place 
to be at the o.ft.iee of' the county court 
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at the eounty seat. oro at suoh other 
place in said county in which said 
roll was ma.de.as the commission shall 
deem-most convenient for the ~earing 
here i:r1·. provided. -~} -rl- ~c- {~ * ~~ ·~~ ~~~ ·B- " 

Under the above partial section the complainant, 
or taxpayer, must file a written complaint covering the 
property as set out in his appeal which was passed upon 
by the county board of eqiut.11zat1on and state that assess
ment has not been made in compliance with law. 

The holdings in the eases of State v. Garnder, 148 
s. w. (2d) 780, and Brinkerhoff-Faris Trust & Savings Co. 
v. Hill. 323 Mo. 1$0, 19 s. w. (2d) 746, were so decided 
for the reason that said suits· wer'e suits in equity by way 
of an injunction and the injunction was refused for the 
reason that the plaintiffs had. an adequate remedy at law, 
that is• an appeal froni the return of the assessor to the 
county board of equalization. · 

The f111ng or the written complaint with the State 
T~ Commission should not be consider~ as an appeal from 
the county board of equalization# but if 111ade in the proper 
time it could be considered as an original petition of 
complaint. According to your request, the persona mentioned 
in .Your letter hav& complied with all of the law in regard 
to appeal from the return of the county assessor and the 
county board of eq'Ufllization has passed upon that appeal by 
marking the record as "No person appearing, the appeal is 
hereby denied. This being the ee.se, the two oases above 
mentioned, one of which 1s set out in your request_. is not 
in point~ · 

CONCLUSION 

In view of the above authorities it is the opinion 
of this department that a taxpayer who filed a proper affi
davit of' appeal in the proper time on an appeal from a 
valuation of property set by an assessor has exhausted 
his remedy at law when the same is received·by the county 
board of equalization sitting as the body of appeals a.t the 
proper time. · 

It is further the opinion of this department that it 
is not necessary f'or the taxpayer to introduce any evidence 



.It,. ./ 

Nangle and Bush -a- June s. 1941 

whatsoever except filing of the affidavit which sets out 
the reason why he asks that his assessment be equalized. 

It is further the opinion of this,department that 
when the county board of equalization receives an affidavit 
of' appeal from the county assessor and marks the same" "No 
person appearing . .;- the appeal is denied," that the next step 
for the taxpayer is to file e. complaint before the State Tax 
Commission as set out in Section 110281 supra. 

Respectfully submitted 

W. J. BURKE 
Assistant Attorney General 

APPHOVED: 

VANE c. THURLO 
(Acting) Attorney General 

Y!JBt.DA 


