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NEPOTISM: 
OFF1CERS APPROVING 
APPOINTMENTS: 

A member of the County Court 
voting for approval of his son
in-law a,s assistant county 
engineer violates the nepot:tsra 
act; but i.f other members of the 
court vote for such approval 
without the connivance, understand
ing or agreement of the related 
member then the act is not violated. 

- - - - - - - - - - - - - - -
Janu~J 23, 1941 

Itl.r. Russell D. i1oberts 
Prosecutir~g Attorney 
Adalr County 
lUrks ville, £/as souri 

Dear Sir: 

T~s is in reply to yours of recent date, wherein 
you submit the following request: 

nour local County Court asks the 
question, whether or not the County 
Engineer and Surveyor recently 
elected has ~he authority to appoint 
as an employee working under him the. 
son-in-law of one o.f the County 
Judges. 

n I am interested in lmow:tng whether 
in your opinion the power of tb.e 
County Engineer and County Surveyor 
is absolute enough to remove any 
question of nepotism in such an ap
pointment. rt · 

Section 13 of Article XIV of the Constitution of 
Missouri, pertinent to nepotism, provides as .follows: 

11Any publia of'ficer or employe of 
this State or of any political sub
division thereof who ahall, by virtue 
of said office or employment, have 
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the right to name or appoint any 
person to render service to the 
State or to any political sub
division thereof', ru1.d who shall 
name or appoint to such service 
any relative within ~~ fourth 
degree, either by oonsanguini ty 
or afi.'inity, shall thereby :torfeit 
his or her of fica or employm.en t. n 

In the case of State ex rel. McKittrick v. Whittle, 
63 s. w. (2d) 100, 1. c. 101, the Supreme Court of Missouri 
said that the nepotism act was adopted for the following 
reasons and purposes: 

"(1) It is a matter of common 
knowledge that at the time of the 
Constitutional Convention in 1922-
19231 and for a long time prior 
thereto t many officials appointed 
relatives to posi tiona, and.. thereby 
placed the names ~f said relatives 
upon the public pay rolls. The 
power was abused by individual 
officials and by membe~s of official 
boards, bureaus, commissions, and 
committees,·with whom was lodged the 
power to appoint persons to official 
positions. It also was abused by 
officials with whom was lodged the 
power to appoint persons to official 
positions, subject to the approval 
o:£ courts and other functionaries of 
the state and its political subdiv1-
s1ons. 

n(2} It also is a matter of common 
knowledge that many of the relatives 
were inef'f'ioient, and some of' them 
rendered no service to the public. 
To remedy this widespread evil, the 
convention proposed to the people an 
amendment to the Constitution~ desig
nated therein section 13, art. 14, 
~ .. .. " tt ;,. 'h .... ~ "'ti". 
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And the court also states: 

"* .;; .;:· The aJ:U$ndment is dir•cted 
against officials who shall have 
(at the time of the selection) 
'the right to name or appoint' a 
pereon to of.f'j.ce. oii· ·::· .;;. -~~ If at 
the time of the selection a member 
has the right (power), either by 
casting a deciding vote or other
wise, to name or appoint a person 
to office, and exercises said right 
(power) 1n favor of a relative within 
the prohibited degree, he violates 
the amendment • . ;;: ~;. ·::· ·;}" 

Dect1on 8011, R. s • .Mo. 1929, in so tar af;) it 
applies to the question of appointing an assistant county 
engineer, provides as f'ollows: 

0 The county cour-t of' the several 
eoun ties in this state may, in their 
discretion, appoint the county sur
veyor of their respective counties 
to the o:f'fioo of' county highway 
engineer, provided he be thor:oughly 
qualified and competent, as required 
by this article; and when so appointed, 
he a~ll receive the compensation fixed 
bw the county court, as provided in 
section 8008, in lieu of all f'ees, ex
cept such f'eEUJ as are allowed by law 
for his services as county surveyor: 
l~ovided, that in counties in Which the 
provisions of thia article with refer
ence to the appo1ntm~nt of a county 
highway e:ngineel* have not been auepend• 
ed as here1naf'ter provided, the county 
surveyor may ref"u•e to act or serve as 
such county highway engineer, unl&ss 
othe-rwiae p:rovided by 1aw. In the event 
that the county highway engineer cannot 
properly perform all the dutieo of his 
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office, he shall, with the ap- . 
prova1 of the court, appo1nt one 
or more a:seistante, who shall 
re-ceive such compensation as may 
be .fixed by the court: -;~ ..;:- ..;;.. -o:-" 

It will be noted that the appointment o£ the assist
ant engineer is not cqm.p1ete until it is approved by the 
county cout-t. In othet' words, the act of approval is a 
p.art and parcel o . .f' the appointment. We think Ws state
ment is supported by the rule announced in Schulte v. City 
o t Jefferson, 273 s • W • 170, 1 • c • 172 in the .following 
language: 

n 'Whe:re the appointment is made as 
the result of a nomination by one 
authority and confirmation by 
anothett, the appointment is not 
complete, unt,11 the action of all 
bodies concerned has been had, and 
the body which bas been int»usted 
with the power o.f confirming ap
pointlnents may reconsider 1 ts action 
betore any action based upon its 
f'jret decision. has b&en taken. t 13 
Cyc. p. 1.372; Meaehem'a Public Office 
and Of'£1cers·., Seo-s. 114, l24; 22 R. 

- , ff c. L. P• 433, ~ec. 84. 

However, . there might be an exaept,.on to the foregoing 
statement in a case where the members of the court who 
are not related to the appointee approve the appointment. 
In that case, if such members voting tor the approval do 
not have an understanding w1. th the related member that they 
vote for the approval, and if and provided t'u.rthe;r that 
they vote for the approval as their ;tree official act and 
deed, and there 1a. no· conspiracy between them and the re
lated member to eo vote~ then such appointea may be approved 
and the related member would not be guilty or a violation of 
the nepotism act. This rule ia announced and applied by the 
Supreme Court or Missouri in ~tate ex rel. McKittrick v. 
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Becker, et al ~, 81 s. W. ( 2d) 948, 951, wher·e the court 
said: 

"Now, in the instant proceeding, 
it is freely conc~ded that in the 
intended appointment there is not 
1n .fact or in semblance any con
nivance, agreement, confederation, 
or conspiracy b&'twean th& %najor1 ty 
members of the Court of Appeals as 
between themselves or as between 
them, on the one hand, and the non
voting member on the other, or any 
common deaign between any two ot 
them, that the two should accompliah 
in behalf of any or all a ~ohibi ted 
purpose. The sum o.f the .matter is 
that Judges Becket> and McCUllen are 
about, honestly and in good faith, 
to e.xerc1se their official power in 
aecuring tor the Court of' Appeals 
the continued and uninterrupted 
services of a connnissione~ whose 
,_.eoord of integrity of character, 
untiring industry, and dis tinguiahed 
judicial. service" has met w1 th the 
unqualified. approval alike of his 
asseciate's on the Court of Appea~s 
and the bench and bar of the state. 

11 In view of the foregoing considera
tions, Yle are of the .opinion that the 
threatened actiO-n of the reapondents 
is not beyond, or in excesa of their 
jurisdiction u members of the st" 
Lou.ia Court of Appea.J.s and is not in 
violation of section 13 of article 
14 of our State Constitution." 

CONCLUSION. 

It is, therefore, the opinion of this departm.ent_ that 
the county engineer may appoint a son-in-law of one of the 
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county judges. We are further of the opinion that since 
it is the duty of the county court to approve such appoint
ment then ~e member of the court related to the appointee 
would. be violating the provisi.ons of the nepotism act if 
he voted for the approval of the appo-intment. We are 
.further of the opinion that 1£ only the members or the 
county oourt not relat$d to the appointee vote for the 
approval and if their voting is not by eonn1 vance or 
a~eement ol' understanding with the related ·mentber that 
they ao vote, then the related member would not be guilty 
of a violation of the nepotism act if such B.J)pointlnent is 
finally approved by the other members of the county court. 

Respectfully submitted, 

TYRE W • BURTON 
Assistant Attorney-General 

•> 

APPROVED: 

COVELL R. HEWITT . 
(Acting) Attorney-General 
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