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-1 C OUN'rY OF~<' I CERS: The sheriff and his deputies may not 
legally receive from and be furnished 
free transportation by a street railway 
company9 

-l SHERIFF: DEPUTY:_ 

March 22, 1941 

Honorable Joseph A. Sherman 
Prosecuting Attorner 
Buchanan County 
st. Joseph, Missouri 

ATTENTION& Hon. John W. Mitchell 
Assistant Prosecuting Attorney 

Dear Sirs 

This is in reply to your request for an official 
opinion in your reaent let ~~er, which is in the following 
terms a 

~
'The question has arisen in our county 
as to whether or not the Street Railway 

ompany may legally furnish free trans
~ortation on its passenge~vehicles to 
~the sheriff and his deputies. 

~t would appear that under Paragraph No. 
~ of Section 5155 R. s. 1929, such trans
\portation could not be furnished unless 
~he sherifT and his deputies may properly 
~e included within the term 'policemen' 
as_ it is ueed in the following part of 
that section& 'Nor shall anything in 
this chapter• be construed to prevent 
the iasuance of free or reduced trans
portation by any street railroad corpora• 
tion to mail carriers, policemen and 
members of fire departments•" 

Article XII, Section 24 of the Constitution of 
Missouri providesa 

"No railroad or other transportation 
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company shall grant free passes or 
tickets, or passes or tickets at a 
discount, to members of the G~neral 
Assembly, or members of the Board of 
Equalization, or any State, or county, 
or municipal officers; and the accept• 
ance of such paas or tick&t, by a 
member of the General Aasembly, or any 
such officer, shall be a forfeiture of 
hia office." 

Section 4752 R. s. l939·in part provideea 

••No railroad or other transportation 
company shall grant or iasue free 
paaaea or tickets, or passes or 
tickets at a d1se!ount, to .... any ••• 
county ••• officer." 

., 

Section 4753 R.i s. 19:39 in part provides& 
i 
I 

"Any offi~er, agent or employee of Qll.Y 
railroad dr other transportation company 
who ahall +end or deli,ver any free paaaea 
or ticket~, or passes or tickets at a 
discount, \to any • • • cotU'lty • • • 
officer, &hall be deemed guilty of a 

· misdemeanor • ,. .n 

Section 4754 R• s. Mo. 19:39 in :part providea& 

" . . ~ Jin:y • • • county • • • officer • who shall 
accept; use or travel on any free passes 
or tickets, or paesea or tickets at a 
discount, mentioned in the preceding 
sections, shall be deemed gull ty of a 
mis4ema~1or. and ••• up~ conviction 
t1H~reof', forte! t hie o.ff1ee • • • " 



/ 
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To furnish or accept free transportation is plainly 
the same as to furnish or to accept a free pass. 

Aa stated in State ex inf. :McKittrick vs. 'Williams. 
(Mo. Sup .• ) 144 ~. W. (2ndT 98," l.c. l05 (7,8), A 
sheriff is indeed a 'public officer.' We hold he is 
a 'county officer' within the meaning of this section." 
The court was referring to Section 7 of Article XIV 
of our Constitution, applicable to county officers, 
and the came is authority here. Being a county officer, 
the sheriff may not legally receive from and be fur
nished free transportation by the street railway. 

The deputy sheriff is not a state officer. It 
was so ruled in State ex rel vs. Bus 135 Moo 325, l.c. 
337, 36 s. w. 636 wher·et~cou:etaaid: 

11 A deputy Hheriff is not, in our opinion, 
a state officer within the intent and. 
meaning of.' said section of ,the consti tu
tion. In this section the officers are 
clearly clascified by territorial juris
diction ~d a sheriff falls under the 
class of county officers." 

Neither ls he a nru.nicipa.l officer. But he is a 
public officer. In State ~· Bus, supra, at l.c. 332; 
333 of 135 Mo., it was ruledz 

nDeputy sheriffs are appointed by the 
sheriff, subject to the approval of 
the judge of the circuit courts; they 
are required to take the oath of office; 
which is to be indorsed upon the appoint• 
ment and filed tn the office of the 
clerk of the circuit court~ Atter 
appointment and qualification they t shall 
possess all the pov1ers and may perform 
any of the duties prescribed by law to 
be performed by the sheriff.' H .. S. 
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1889, sees. 8181 and 8182. 

The right, authority and duty are thus 
created by statute; he is invested with some 
portions of the sovereign functions of the 
government to be exercised for the benefit 
of the public and is, consequently, a 
public officer w~thin any definition given 
by the courts or text writers. 

It can make no difference that the appoint
ment is made by the sheriff, or that f t 
is in the nature of an employment, or~that 
the compensation may be fixed by contract. 
The power of appointment comes from the 
state, the authority is derived from ~he 
law, and the duties are exercised forithe 
benefit of' the public. Chief Justice,~ 
Marshall deflnee a public office to b~ 
'a public ch~rge or employment.' U. ~. 
v. Maurice, 2 Brock, 96. Whether a · 
public emploirntent conati tutei's the employe 
a public offrcer depends upon the source 
of the power and the character of the 
duties. , 

j 
The constitution require• 'all officers 
both civil and military, under authority 
of this sto.t'' before entering on the 
duties of their office, to take and sub ... 
scribe a pre~cribed oath. 

The statute requires a deputy sheriff to 
take •the oath of office• and his powftra 
and du ttes are made equal to those of the 
sherif'f himself. The deputy eheJ>if'f ia 
Qertainly a public officer under the laws 
of this state. and his power and authority 
ia coextensive with that of sheriff. State 
v. Dierberger._ 90 Mo. 369. 11 

It may be that for some purpoaes not here considered 
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the deputy sheriff is not in' every sense a county officer. 
But there is authority for holding him subject to the same 
general limitations as are other public.officera. In 
Scott vs. Endicott 38 s. W. (2nd) 67, l.c. 68 (3}, 225 
Mo. ApP: 426, the Springfield Court of Appeals saida 

"There can be no doubt that a deputy 
sheriff appointed py the ehe.riff, as 
provided by section 11513, R. s. Mo. 
1929, is a public officer. State ex 
~rel. Walker v. Bus, +35 Mo. 325, 36 
lD• \~. 636,· 33 L.R.A. 616. That being 
:true, he is subject to the same general 
!limitations as any other public officer 
;in the matter of salary and fees.n 

The deputy sheriff is a public officer with power 
and authority coextensive with the county. He ha·s the 
aame powers and duties as the sheriff ltas (Section 13134 
R. s. 1939). Having those attributes, in our opinion, 
the deputy sheriff has somewhat the same limitations 
and obligations as the sheriff, and is within the purview 
of the above quoted constitutional and statutory prohibitions 
on the furniahing and acceptance of free transportslion 
from a street railway company. 

The above cited and quoted statutes are in Chapter 
31, R. s. 1939. In view of all the foregoing, it is un
neoeasary·to decide the question regarding another chapter 
of the statutes; Chapter 35 R. s. 1939 (Section 5155 
R. S. 1929; now Section 5611 R. s. 1939), which is asked · 
in your said letter. 

CONCLUSION 

The sheriff and his deputiea ntay not lega·lly receive 
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from and be furnished free transportatlon by a street 
railway company. 

APPROVED& 

VANE THURLO 
(Acting) Attorney General 

ER:R'l' 

Respectfully submitted 

LAWRENCE L • BRADLEY 
Assistant Attorney General 
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