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SUPE~INTENDENT OF SCHOOLS: 
QUO 1J~ABRAN'l1 0: 
SALARIJ:<;S : 

•• 
Under Sec. 10617 R.s. 1.939, it is 
mandatory that the Co~mty Super
intendent of Schools shall not teach 
school during his term of office. He 
is subject to ouster if he continues 
to teach school; however, he is entitled 
to the salary of the office during his 
term of office. 

December 17, 1945. 
FILED 

Honorable Williams. Thompson, 
PJ>osecutin8 Attorney 
liJ:ercor County 1 
Princeton, Missouri. 

Dear Sir: 

This will acknowledge receipt of yr:;mr letter of· , 
December 4, 1945 1 to this departmen~, which reads as follows: 

"Section 10617 Hevisec;l Stututes of Missouri 
1939 ... Superintendent shall not teach - pro• 
vides; among other provisions, as followsa 
Durinc; his ·term of oi'fioe the county super• 
intendant shall not engage in teaching or. 
in any other employment that int~rferes with 
the duties of his office·aa prescribed by law. 

"The County Court of Mercer County desires your 
opinion as .to whether the Court should refuse to 
pay the Superintendent's salary in case-the Sup
erintendent does toach in addition to holding 
his office as County School Suporintonclent • ' 

"Also i's there a duty imposed on the County 
Court to institute proOeedincs of ouster against 
the Superintendent in case he teaches in viola
tion of said Section 10617?" 

Section 10617 H. S. Mo. 1939, specifically holds in 
clear and unambiguous languar;e that during the term of office 
of a. county superintendent of schools he shall not engac;e in 
teaching. By use of the word "sP.alf." in the foregolnc provi
sion, the Legislature app~-trently intended to make it mandatory 
upon the count-y superintendent of schools to I'efrain from teach
ing,. and not to leave the matter with the disc'retion of the said 
superintondent o.f schools. 

I 



Honorable WilliamS. Thompson, ·2· 

In McKittrick v. Wymore, 119 s.w. (2d) _941~ l.o. 944, 
343 Mo • 90, tho court in cons truing the wo lU "shall" as orgi• 
narily Uflod, held that :lt is usually construed as being manda
tory. In so holding the court saldi 

11 Hespondent argues that the re:-n.edy provided 
by this statute is an exclusive remedy against 
respondent for misconduct. On reading the 
article it will be noted that the words 'may' 
and 'shall' al;'e used many times in the sevoral 
s0otions. They were used advisedly and must 
be given their usual and ordinary meru1ing~ It 
is the general rule that in statutes the word 
'may' is permissive only, and the word 'shall' 
is mandatory. If so .. said remedy.is not ex
clusive, for it is provided in Seo. 11202 that 
the offending otf.:toial . 'maJ be removed there
from in the ma.nn¢r hereina ter providedf-l~o * *n. 

Another well established rule of statutory construction 
is that where a statute is olear and unambiguous. and admits but 
one meaning, there is no room for construction. (See C~ings v. 
~ansae City Public Service Company, 66 s.w. (2d) 9201 334 Mo. 
672.) . 

Therefore, we must conclude that it was the full inten
tion of the Legislature in enacting Sec. 10617, auprn, that under 
no circumstances shall the superintendent of schools teach_sohool 
durine; his term of office. 

You also inquire if there is any 
county court to·institute proceedings of 
superintendent of schools who refuses to 
school durinG his terrn of office 1 

duty imposed upor. the 
ouster against the county 
discontinue teaching 

Section 12828, H. s. Mo. 1939 1 provides that when any 
elective or appointed county officer has failed to devote his 
time to the performance of his official d.utles, he shall forfeit 
his office and may thereafter be removed in the manner herein
after provided: 

·"Any person elected or appointed to any county, 
oity, town or township office in this state, 
except such officers as may be subject to re
moval by impeachment, who shall fail person
ally to devote his time to the performance 



Honorable William S. Thontpann, •3"" 

of tho du.tiea of such office, o:r who shall 
be guilty of any willful or fraudulent vio• 
'lation o:r negleot of any of.t'1cial duty, __ Ol" 
who ehall knowingly or willfully fail or re ... 
fuse to do or perform any orrioial aot or 
duty which by law it 1e his duty to do or 
perform with respect to the execution or en• 
forcement of the criminal laws of' ~he state., 
shall thereby forfeit his office, ahd ,may be 
removed therefrom in the manner hereinafter 
provided. tt 

Section 12829, R. S. Mo, 19:39, further provide'S that 
any person having lmowledge of such violation may file his af• 
fidavi t with the clerk of the court havinr.:; jurisdiction of the 
offense or deposit it with the prosecutinG attorney. and it 
shall then be the duty of the prosecuting attorney, if in his 
opinion there are sufficient f\aots in said af'fidavit, ·to file 
a complaint in the circuit court, or he may file such complaint 
upon his official.oath and upon his own affidavit. 

Section 12829 readet 

"When any person has knowledge that any 
official mentioned ,in section 12828 of thle 
article has failed~ personally, to .devote 
his time to the perforraance of the duties 
o:f' such office, or has been guilty o:f' any 
willful, corrupt or fraudulent violations 
or neglect of any official duty, or has 
knowinGlY or willfully failed or refused to 
perfonn any official act or duty which by 
law it was his duty to do or perform with 
respect to the execution or enforcement of 
the criminal laws of this· stuto, he may make 
his affidavit before any person authorized 
to administel"' oaths, setting forth the facts 
constitutinG such offense and i'ilo the same 
with the clerk of the court having jurisdiction 
of the offense, fo l" the use of tho prosecuting 
attorney or deposit it with the prosecuting at• 
torney, furnishing also the names of witnesses 
who have knowledc;e of the facts constituting 
such offenseJ and it shall be the duty of the 
pPosecuting attorney, if, in his opinion, the 
facts stated in said affidavit justify the 
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Honorable Williruu S. Thompson, -4-

prosecution of the official charg~, to 
file a complaint in the circuit court as 
soon as practicable upou such affidavit, 
setting forth in pla.in and concise lan• 
guage the charge against such official, or 
the prosecutlng attorney may file such com
plaint against such official upon his of ... 
ficie.l oath and upon his own affidavit." 

Under Section 1782, H. s. Mo, 1939; any person who 
shall usurp 1 intrud~ into or unlawfully hold or execute any 
office, the prosecuting attorney of tho county in which the 
action .is commenced shall eXhibit to the circuit court an in ... 
formation in the natu.re of a' writ of quo warranto at~the re
lation of' any person desiring to prosecute same. Said sec
tion reads: 

11 In case any person shall usurp, int:r:>ude 
into or unlawfully hold or exeaute any office 
or t'ranohise, the Attorney-General of' the 
state, or any circuit or prosecuting attorney 
of the county in which the action is ·commenced, 
t,~hall exhibit to the circuit court, or other 
court having concurrent jurisdiction there
with in civil cases, an information in the 
nature of a quo warranto, at the relation Of 
any person desiring to prosecute the sameJ and 
when such information has been filed and pro" 
oeedines have been commenced, the S&ae shall 
not be dismissed or discontinued without the 
consent of the p0:r>son nmtled therein as the 
relatorJ bu:b suoh relator shall have the right 
to prosecute the same to final judvnont, either 
by himself or by attorney. If'.such information 
be filed or exhibited against any person who 
has usurped, intruded into or is unlawfully 
holding or executing the office of judge of 
any judicial circuit, then it shall be the 
duty of tho attorney-general. of the state, 
or circuit or prosecuting attorney of the 
proper county, to exhibit such information to 
the circuit court of some county adjoining and 
outside of such jud:1.cial circuit, and nearest 
to the county in which the person so offendinc; 
shall reside." 



.. 

Honorable Williara S. Thompson, •5• 

It has been held that quo Wt\rranto will lie to deter
mine the rie;ht of individuals to exercise the office of school 
director, Ih State v. Wymore, 119 .S.VI. (2d) 914,. l .. c. 9431 
the court said 1 

!~Quo warranto will also lie for the pur• 
pose of ousting an incumbent whose title to 
the office has been for~eited by miscon~uct 
or other oause, And in such a case it is 

. not.necessary that the question of forfeiture 
should ever before have been presented to any 
court for judicia determination, but the colirt, 
havinc jurisdiction or the .quo warranto proceed• 
ing, may determine the question of forfeiture 
foritself. The question muat, however, be~judi• 
cially determined before he can be ousted•!!: 
"And if the alleged ground for ousting the ·or. 
fleer is that he has forfeited his office by 
reason of certain aota or omissions on hie part, 
it must then be judicially detennined, before 
the off'1eer is ousted, that these aota or omie .. 
aions of themaelvee work a forfeiture of the of• 
£.ice.. rvtere misconduct, if 1 t does not or i teelf 
work a forfeiture, 1a not sut.fioient. Theoourt 
has no power to ttreate a forfeiture, and no power 
to declare a forfeiture where none already exists. 
The forfeiture must exist in fact before the aotion 
of quo warranto is commenced."' Mechem, Public 
Officers, Sec.,.478, P• 308, 

"'When the court has jurisdiction in quo warranto 
proceedings it may oust an incumbent from an of• 
flee which he is holdinc; without right, although 
the question of the right or of forfeiture, if 
that 1e in the case, has never before been pre
sented to sny court for judicial detenn·ination. 
The court which has original jurisdiction in quo 
warranto may determine the question of right or 
the queetiop of forfeiture for itself, tunless 
the statute provides u1at for~eiture shall follow 
a criminal prosecution ancl sentence, and if the 
act complained of does not ipso f'a.cto create a 
forfeiture, and is only a. minde:meanor in office 
on account of which the law provides the manner 
in wh1oh the vacancy is to be declared, it is 
held that quo v1arran~o will not lie.' 11 l:ncy. 
of Pleading & Practice, Vol. '17, P• 400. 



Honorable William S. Tgompson, •6· 

See State v. Ellis, 44 s.w. (2d) 129, l.c. 131; also State 
v. Baker•, 104 S .w. ( 2d) 729, 1, c. 730. 

Therefore, in view of the foregoinG statutes and 
authorities cited~ we are of the opinion that any individual, 
or the county court having knowledge of such violation of the 
law pert~'l.ining to the duties of the officQ of county superin
tendent o.f' schools, may, and the county court probably should, 
file an affidavit with the county prosecuting attorney for 
ouster of said county fmperintenden.t of schools, if said county 
superintendent of schools refuses to discontinue teaching school 
during the term of his office, 

· You further inquire if the county court could refuse to 
pay th-e county superintendent of' schools the salary of that ot'fice 
while at the same time he is teaching school. 

The decisions hold that an officer is entitled to the 
salary provided for said officet eo lone as he holds said of• · 
ficeJ that the salary is an incident to the title to the office 
and not to the exercise of the duties of said of'fice, and the 
mere fact that he is teaching during said term, contrary to the 
statutes provided, does not amount to ru1 abandonment of th~ of
fice and will not of itself deprive him oi' the salary of said 
office. 

Volume 46 Corpus Juris, 1014, Sec. 233, in part reads, 

"The person rightfully holding an office is 
entitled to the componsation_attachocl. thereto; 
this right does not rest upon contPact• a.nd 
the prinpiples of law r;ovePning contractual 
relations and oblic;o.tions in ordinru:'y cases 
are not applicable. Public officers have no 
claim for official services x•endered except 
v;here, and to the extent that, compensation 
is provided by law, and, when no compensation 
is so provic~ed, tho rendition of such services 
is deen1ed to bo gratui taus. 'I'he right to the 
compensation attacrwd to a public office is an 
incident to the title to the office and not 
to the exercise of the functions of the office; 
hence, the fact that officers have not perform• 
ed the duties of tho office does not deprive 
them of the rie;ht to'compensation, provided 
the1r.oonduct does not amount to an abandon
ment of the office." 

In Cunio v. ·Franklin County, 315 J;.'lo. 495, 1. c. 407, the 
court, in approving the above principle of law, said, 

l 
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Honorable Williams., Thompson, .,.7.., 

"It is a well"!"'.establisho,d principle that a 
salary pertain:tnt; to an office ia an incident 
of tho office it self 1. and not to its occu
pation and exorcise, or to the individual 
discharginG the dutios of the office. 

· ''on the other hand; it . is equally well set ... 
tled that, if a person exercising the funoticvns 
of an office is not enti tlod to the office 1 h.e 
cannot r,laintain an action for his services !i" 

Therefore, we believe the decisions hereinatove quoted 
entitle your county superintendent of schools; under the facts 
ate.ted in your request; to the salary of the office; since he is 
attending to said official duties, even though he does at the same 
time teach .school. The fact that he is teaching school part of 
the time does not oon.eti tuto ap abandonment of his office 1 and he 
is, therefore, entitled to the salary of said bffice.· 

CONOLUSION. 

Therefore, under the facts and circum~tances in your re
quest, we are of the opinion that said county superintendent or 
schools should not teach school during his term of o.fficeJ that 
it is a direct violation of the law,; also; that quo warranto will 
lie to oust him from so.id off:i.ce if he does not discontinue teach
ing school; and any one havin.c:; knowledge of this fact may file 
an affid.Q,vitl statin{; such facts, with the circuit court having 
jurisdiction thereof1 or with the prosecuting attorney of the 
county, and i-t then becomes tbe duty of the prosecuting attorney 
to institute quo warranto procoedin0s against said ~ounty super
intendent of schools, if; in his opinion, the facts contained in 
the affidavit will justify said action, That the county court 
can, and, in. all probability should.J causo such pro'oeedings to 
be instituted• 

:Furthermore; m1.cler the facts;, we ar•e o.f the opinion that 
the said county superintendent· of schools i.CJ entitled to tho 
salary of the office; since the tea chin:::; of school at the same 
time does not oona:tttute an abandonment of tho office • 'rhat the 
salary is an incident of the title of the office and not of the 
exercise of the duties of said office. 

APPROVED a 

J. E. TAYLOR 
Attorney-General 

ARH/LD 

Respectfully submitted, 

AUBREY 11· ~IAlVIJVIEr.rT, Jr • 
Assistant Attorney General 


