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PAROLE: Parole authorities have power to paro~e convict where 
pti.nishment imposed and affirmed by Supreme Court is a 
fine and jail sentence • 

. ' 
Honorc.ble Joseph L. Brown 
Assistant 1)rosecuting Attorney 
Greene ·county 
~prin~field, ~issouri 

1Jear trr-. Brown: 

Your lettl)r of recent date requesting an opinior1 of this 
departntent re:cei ved. The pertinent part of your letter reads 
as follows: 

I 

~We desire to request your opinion as to 
whether ur not the Circuit Court or the 
1·a.role Board of the liounty' has jurisdiction 
to grant a parole to a prisoner who has been 
convicted of a felony wJ.erein a jail sen
tence was assessed which judgH:ent was then 
appealed to the Supretae Court anti affirn.ed by 
such Court. There seeli!s to be only two de
cisions of the Supreme Court wherein this 
subject was under consideration. These cases 
are bx l'arte Ike Foister, 20) ftissouri 687 
and State ex rel. Gentry vs FLontgont_ery 297 
S. W •. 30. 

~.either of tho above decisions covers the 
exact facts of tlle case in this County wldch 
was a prosecution for drunken drivin~~· 'l'his 
charge as you know is a felony v1herein the 
punishment assessed may be eltller coufinernent 
in the penitentiary or the county jail or a · 
fine. The punishn.:.eut assessed in the present 
instance was confinement in the county jail 
and a fine, lt.;hic11 sentence \'~~.s affirmed by 
the Supreme Court." 

.. 



Hon. Joe H~ .lJrc.'Wil ( 2} 

'!'he question presented by your request is whet}-:er or not 
the parolint; authorities of ureene Cormty, i\Iissouri, lose juris
diction to gra.nt a parole on a felony charge whE;rein the punish
ment assessed is confinement( in the county jail and a fine, after 
the judg;ment and sentence of the trial court has been affirmed by 
the :.Jupretlle Court of t.he State of £i;issouri on an appeal. 

'!'he matter of parole being statutory, we will consider 
Sections 4139, 4140, 4199 and 9ldO, H. s. J.,o. 193(/, in tJJ.e order 
named, / 

Section 4139, supra, provides: 
~ 

"in all cases where ·the appeal or writ of 
error shall be prosecuted by the party in
dieted in the supreme court, and whc~re the 
punishment assessed shall ~ 'I'ill;risonment 
l!! ~ pen:l.tentiary, and where the judgment 
wherein the appeal or 'Writ of error is prus
ecuted sh.all be affir1ded, . Guch court shall 
direct the sentm1ce pronounced to be executed, 
and for this purpose the supreme court shall 
order the marsl!al of such court to arrest tbe 
convict, and UE:Iliver him to the proper officer 
of the penit;entiary." 

{ bmphasis ours.) 

'l'he &bl;Ve section without qualifice.tion l!ia;;,es it the duty 
of the Supreme Court, upon affirming a jud.unent of a trial court, 
to direct the tflarshs.l of such court to make the arrest and deliver 
him to the officer of the penitentiary when the punishment assessed 
:i.s for a terw in the penitentiary. There being no qualifications 
of these terms; it is apparent that the punishlilent must be a terw 
iii the penitentiary before the court will direct the lfiarshal to 
execute its mandate. 

~ection 4140, suvra, provides: 

"Where .the supreme court shall make an order, 
as directed in the' last preced-ing section, the 
clerk of the court shall forthwith deliver a 
certifled copy of such order to·such marshal, 
who sl~E:ll without delay, ej.ther in persun or 
by suet!. assistants as the supreme court may 
direct, arrest such convict \'"Jherever he may be 
found in this state, and transport him to the 
penitentiary, and deliver him to the proper 
officer thereof." 
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'l'his section doubly emphasizes the provisions of Section 
4139, supra, that the Marshal, when directed by the Supreme Cvurt 
to arrest the convict, upon the affirmance of 'the sentence and 
judgment. of the lower court, sh,all deliver him to the proper 
officer of the penitentiary. No provision is made in either of 
these sections for the Narshal to be ordered to execute any order 
made by the affirmance of a conviction by the Supreme Court to 
make an arrest and deliver the convict to the officers of the 
county in which the conviction was had. 

:iection 4199, supra, provides: 

"1'he circuit and criminal courts of this state, 
the court of crimj.nal correction of the city of 
St. Louis and boards of varole created to serve 
any such court or courts shall have power, as 
hereinafter provided, to parole persons con
victed of a violation of the criminal laws of 
this state." 

~ection 9180, supra, provides: 

"in any judicial circuit in this state composed 
of a single county, and having two judt.:es of the 
circuit court, and not m.ure, and where the cir
cuit court is held orily at the county seat of 
such county, and which have, or may hereafter 
have, a population of not Jess than 60,000 in
hab~tants, nor more than 200,000 inhabitants, 
and which does not contain any city of th.e f:Lrst 
class, there is hereby created a board of paroles 
to be known as such, wh1ch shall be composed of 
the j~dges of the circuit court of said cow1ty so 
composing said judiclal circuit. The judge of 
division one of said circuit court shall be ex 
officio chairman of said board of paroles under 
this law, and the clerk of said' circuit court 
shall be ex officio clerk of said board of paroles 
and. sa:Ld C'Ierk shal~ be paid a salary of ~a ,200.00 
per year, to be paid monthly by the treasurer of 
said county. The powers and duties of said board 
shall be exercised and the salary of the members 
of said board shall be paid, pursuant to the pro
visions of sections 9181 to 9186, both inclusive." 
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It is well to consider the orders made by the Suprenie Court 
iu ai'firJHing felony and misdemeanor cases. In a felony conviction 
wbere the jude;u1ent and sentence of the trial court on appeal is 
affirmed by the Supreme Gourt of i:11:i.ssouri, anc'l \'lhere the. punish
ment assessed is imprisonment in the penitentiary, such court 
~ssues its order, through the Clerk cf that court, directing the 
r:Jarshal to _take the body of the convict ~nd deliver him to the 
Vi arden of the penitentiary. 

Where the Supreme Court affLrms a conviction of a trial 
court on a misdemeanor charge, when such appeal is properly -before 
the Supr(:lme Court, the court does not make·an order directing the
l~!B.rahal to make any arrest or deliver the person to any law_ en
forcing officer, but only affir~tlS the judg,ment of the tr.i.al court, 
and leaves the execution of the judgment to the county officials • 

.in this instance, we have a person convicted of a felony 
charge (driving a motor vehi.cle while intoxicated), which offense 
is subject to graduated punishment from a term in the penitentlary 
rangin~ down to a fine, jail sentence, or botht and presents a 
complex situation • 

.in the case of State ex rel. Gentry v • Iviontgomery, 317 f·.~o. 
811 {a misdemeanor conviction), the court said, at 1. c. 814, 815: 

h* * * ~1en the 1 trial court received our 
mandate with directions to execute tbe. judg
ment, it clearly had the power to grant a 
parole to the defendant, for the reason that 
the judgw.ent at all times, whether it be. con
sidered a. judg,11ient _of. the circuit court or a 
judgraE;mt of this conrt, contained our parole 
law as a part of the j1 .... dgruent. Therefore, 
it is of no consequence whether the judgment 
be considered· a judgn.ent ~of the circuit court 
or a ju.dgn1ent of this court at the time ·:::>f its 
execution. While ~ .parole law .!!! .2, part of 
the judgment· In some felony cases, .:!ill,! triar f urt loses the pfwer ~ gr;ant .!1 l?arole .!!! ,!! 

1o y case 2!1 at irmanr~ 2!. the JuaMt, !2.!: 
.:Yl!!· reason that .21 Sect on 409':ra!!Q c lilll.! 
court Is directed to have :l.ts rnarshal execute 
the sentence pronounced. ):.:-;r~:<.W 
- • (Emphasis ours.} 

Sections 4095 and 4096 referred to in the above quotation are 
now Sections 4139 and 4140, 11. S. r:{o. 1939. 
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In the case of u..x parte Foister, 20 3 to. 687, the court said, 
at 1. c. 693: 

"It is very earnestly and ably argued by 
counsel for the peti timier that the proviso . 
in section 2817, which provides that the 
court shall have no power to parole any 

,prisoner after he has been delivered to the 
warden of the p~nitentiary, by implication, 
coni'ers the po-wer upon such court to1 enter 
such order of parole before the prisoner 
has been deli.vered to the warden of' the 
penit~ntiary. That section is only suscep
tible of one reasonaW.e construction, and 
that is that it is only applicable where the 
proceeding is entirely confined to the circuit 
court. In other words, it siwply nieans that 
if a defendant :ts convicted and held for some 
ciays before the sheriff conveys him to the 
penitentiary, at any tin1.e before he is de-
l:l vered to tb.e warden the circuit court may 
exercise the power of parole, but after the 
judgment and sentence has been executed and 
the sheriff has delivered him to the warden, 
then such proviso is a limitation upon such 
power. But ~ section has !lQ. app-1 ication 
.1=.2 cases pe~:::~ ..!.!! the Sulr·eme Court upon 
appeal, where, under the 1?: iin !ill! exptess 
provision,s .21 the statu,te, t is made the duty 
~ this court,: where .lill.!l iu~ment is affirmed, 
~ take .!!!1 necessara steps ~ enforce the 
exe"'ut''on ~ that .iu went." 

( l11nphasis ours.) 

The underscored portion of the above quotation gives the im
pression that the statute empowering the circuit court to parole 
a person convicted of a felony :would not be applicable where the 
case is on appeal before the Supreme Court. We think, from the 
tenor of these cases, and the statutes, that the Supreme Court did_ 
not intend to 1nterfere with the jurisdiction of the tr:tal court, 
where the punishment imposed was that of a fine, jail sentence, or 
both. 

We are of the further opinion that it would require the in
clusion of all the elements in the statutes above quoted to remove 
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the parole power of the tr:i.al court ti1 such cases, and., Wl.tere the 
punishment as ai'firr11ed is not for a term in· the penitentiary, and 
where the Supreme t;ourt has not directed the f'J\arshal of said court 
tQ make the arrest and deliver the convict to the Warden of the 
penitentiary, the local authorities would not be deprived of thelr· 
power to parole, since the punishment as imposed and affirmed :ts 
compa:r·able to that of i:ihe punishment imposed ln misdemeanor cases 
and of which the trial court, or, in this in.stance, the local 
parole authorities 1 WOUld have thG righ~G to p&role On misdemeanor 
punisrwtent~ after · a11 affirmance by the ~unreme Court. 

Conclusion 

therefore, it is the conclusion of this department that \"J'here. 
the Supreme .Court has affirmed the sentence of conviction of one 
convicted of a felony, "Jhere the punishment imposed is comparable 
to that of the punishment for Et misdemeanor, and where· the Supreme 
Court has not directed how the sentence should be executed, th~ 
the Supreme Court does not intend to interfere with the jurisdic
tion of the trial court ln its authority to parole; and that the 
trial court, or parole board,_ as in the instant case, would have 
the right to exercise its jur:lsdlction in granting paroles. 

APPROVED: 

J. t;. TAYLOR 
Attorney General 

GP\~ :CP 

Respectfully submitted, 

GORDON P .' \'.'EIR 
Assistant Attorney General 


