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Honorable '.raylor w. Strubin(~er 
Magistrate District No ~ 2 
32 A So, Central Avenue 
ClE..yt .ou, Missouri 

lJe ar Sir : 

Your re quest for an official opinion directed to Mr. Drake 
Wa t son, As s is t a nt At~orney General has bean assigned to :me for 
reply , Your request ~esds& 

"Please advise i.f all Cr htinal Costa and 
fines are payable to the County Tre asur er? . 
Douse Bill No . 526 • Section 3, stetes that 
the constable shall pay all fee s re ceived 
by hi m, by virtu~ of hi s office int o the 
County Treasury monphlyJ under the old 
Just ice of the Pe.ace practice , the Justice 
coll e ct ed $2 .70 on each ·Criminal case, 
plus cost f or continuance and. isauing 
subpoenas, this raoney ·was turned in·t o the 
County Tr easury· •.1i th a copy of t he report 
being filed ~71 th t he County Clerl:: . Othor 
moneys, ouch as fines, fees. for serving 
papers , · warrunts, committmenta and wit
nesses fees were turned into the· tree.surel' 
by t he Constable, 

"I have been advised by the ats.te Auditor's 
office that the Me.gistra te ·does not turn in 
uny fees to the Gtate in Criminal Cases, also 
that all fees t hat ma y a cc·rue in the future on 
all pending Just ice cases ahull be turned .into 

· the County Treasury." 

From reading your let t er we apprehend the que3tion to be: 
'l'o r1hom are tho costa and ·fine~ turned over which accrue in 
criminal cases i n Magist r ate Courts. . 

Your at tontl on is di re cted to ;.;enate Bill 193 , Section 3856 .36·, 
Revised s tatutes Annot&ted which reads a 
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"It shall be the auty of the magistrate 
before whom any conviction may be had 
under this article, if there be no 
a~peal, to make out and certify, and, 
within ten days after the date of judg-
ment deliver to the treasurer of the 
county and clerk of the county court. 

. j 

each a statement of the case, the amount 
of the fine and return day of the axecu
tion, and the name of the officer cilarged with 
the co~lection thereof; and the county 
treasure~ shall charge the officer with 
the runount of such fine, nnd unless the 
smne be paid into the county treasury on or 
before the return day of the execution, the 
county court shall, at their next term, 
ten days' notice being given to the officer 
in default and his sureties, render an 
account stated against them for the amount 
clue, and twenty per cent thereon~ making, 
hm·1ever, proper d~ductions for insolvencies; 
on which account stated suit rnay be main
tained and when collected, the proceeds paid 
in the county tr•eaaury. n 

' 

The above section provides for exeeutfon on the judgment 
after e. conviction has been -rendered in the magistrate court:, 
and requires the officer charged with collecting the judgment to 
turn into the county treasury the amount of the fine on or before 
the return day of the execution. Consequently, vre believe that 
as to fines, when the;sr are collected, they should be turned into 
the county treasury. · 

In cotmties of the first class the constable is the officer 
designe.ted to attend the magistrate courts and would be the officer 
chnrged 11ith collecting the judgment. and turning tl:e amount of the 
fine into the county treasury as provided in Section 3856.36 1 supra. 
Section 6 of House Bill No. 526, Section 13381.6, P.. s. A. provides: 

~A.constable shall devote his entire time 
to the duties of his office and shall serve 
and execute all warrants, writs of attach
ment, subpoenas and all other process, both 
civil and criminal, appertaining to the 
business of such magistrate district, and 
he shall act as conservator of the peace 
within his county. He or a deputy shall 
attend the magistrate court of h:J,.s district 
v7hen in se$sion, preserve order therein, and 
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perform such other duties as may be 
directed by the magistrate or provided 
by law, and shall be authorized to ex
~cute and serve process outside of his 
district, and at any place within the 
county. Vlrits and process directed from 
one county to any county in the first 
class may run in the nmae of any con
stable in ~he county." 

Now let us consider what disposition shall be made of the costs 
collected in criminal cases. after conviction in the magistrate court 
in counties of the first class. Under an execution on a judgment 
the. costs and fine w.buld be collected at the same time by the con• 
stable, and as herein concluded the fine would be paid into the 
county treasury. · 

t)ection 3 of House Bill Ho. 526, Section 13381,31 Rev. Stats. 
Ann., provides: 

11A constable shall within ten days after 
receiving his commission execute and 
deliver to the county court of such 
county a surety bond in the amount of 
$5,000,00 to be approved by the ~ourt 
and paid for by the county, conditioned 
that he will faithfully execute all · 
process to him directed and delivered 
and pay to the proper parties all 
moneys received by him by virtue of his 
office, and pay Into the county treasury 
monthl all ees received b him b 
v rtue of s off ce and n every 
respect discharge ali of the duties 
of a constable according to law.i~o ,;:- *" 
(Einphasis our.s.) · 

Under the above section we believe that the moneys collected 
by the constable in the nature of costs would be paid by him to 
the proper parties. For example', jurors fees would be paid to the 
jurors, prosecuting attorneys fees would be paid to the prosecuting 
attorney and magistre.te and magiatl,ate' clerk fees would be paid to 
them x•especti vely and· all the foes that; the constable would be en
titled to by virtue of his office would be collected and turned 
into the county treasury. 

As to the disposition of the maGistrate and magistrate ~lerk 
fees collected by the constable and paid to those officers,vre 
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direct your attention to Sectlon 24, Article V of the Constitution 
of 1945, which, in part, provides: 

"~• 1:· '}The fee of all courts, judges 
and magistPates shall be paid monthly 
into the state treasury or to the county 
paying their salaries." 

In reading the above quoted portion of Section 24, we observe 
that no distinction is made between fees received in criminal cases 
and fees received in civil cases. In either type of case the fee 
or fees received by all courts, judges ari.d rnagist1•ates are to be 
paid monthly into the state treasury or to the county if the sal
aries are paid by the county. 

-1';: 

Section 21, Article V of the C~nstitution of 1945, provides: 

"Magistrate Courts--Admini.s tra.tion .--r.rhe 
e;eneral assembly· shall provide for the 
administration of magistrate courts con
sistent vii th this Constitution." 

Pursuant to the above consti tu.ti onal provision the 63rd General 
Assembly enacted Senate Bill No. :d07, which pertains to magistrates 
and ma[;istrate courts, and Section 23 of said bill, in part, provides: 

""~ * ~~o&ccept as provided in section 23a 
of this act, it shall be the duty of each 
clerk of' the magistrate court, with the 
approval of. the magistrate to charge upon 
behalf of the State every fee that accrues 
in his office and to receive the smne, and 
at the end of ev.ch month, pay over to the 
director of revenue all monies collected 
by him as fees, takine two receipts therefor, 
one· of 111hich he shall immediately file with 
the director of revenuo, and shall at the 

·end of each quarter make out an itemized 
and accurate list of all fees in his office, 
in which list shall be itemized all fees 
collected by him and also all fees due his 
office which have not been p·aid, giving the 
name of the person or persons paying or 
owing the same, and .turn the same over to the 
director of' revenue, sto.ting that he has 
been unable, after the exercise of diligence, 
to collect the part unpaid, said report to 
be verified by affidavit, and it shall be the 
duty of the director of revenue to cause the 
fees unr;aid within one year from the date 
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accrued to be collected by law. 

"All :magistrate fees roccivod by the 
director of revenue shall be deposited by 
him with the state treasurel" in a spflcial 
fund to be denominated 'magistPate fund' 1 
and B;ll moneys in said fund shall be used 
exclusively for the payment o.f salP.riea of 
r.1egis tr·a te s, their clerJcs, deputies and 
employees; provided, however, that such 
salaries· iuu.y also be paid fl"'om the genePal 
revenue of the stG~te whenever either the 
balance in the nw.gi stPnte fund Ol' the app
orpriation from such fl.Uld is insufficient 
to pay such salaries.n 

Iu the above quoted.Sf!ction reference is made to 0ection 23a of 
Senate Bill No.,. 207, which provides: 

"In all cases wher'e addl tional magistrates 
are ~elected to fill offices created by order 
of' the circuit couri; as provided in Section 1 
of this act,. it shall bo the duty· of the clerl~ 
of eacl!. such nw.glstrate court, with the app
roval of the magistrate to charge upon behalf' 
of' the county every fee that accrues in h1.e 
office and to receive the SVllle 1 e.nd at the end 
of each month pay over to the county treasurer 
nll moneys collected by him as fees thking 
from said tree.surer two receipts therefor 1 one 
of w:h..ich he oha11 lr.un.ediately file 1.'Ji th the 
cotmty clerk, ancl at the end of each quarter 
such me.r;is tra te shall make out an :: temi zed and 
accurate list of all feos in hin office, in 
v1hi<;,h list shall be itemized all f~)es collected 
by him and also nll fees due his office which 
have not been paid,. giving the name of the 
person or persons owin[~ the srune s.nd turn the 
same over to the county treasurer stating that 
he has been unable after the exercise of due 
diligence to collect the part unpaid, said 
report to be verified by affidavito 

11All magistPate fees received by the county 
tr•easurer shv.ll be deposited by him in a 
special firr1d to be denm~inated 'additional 
magistrate fund'J nnd withcll"'awals may be 
made durinz, the current fiscal year only for 

• 
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the payment of se.lary of additional mo.gi s
trata F.md clerks, deputy clerks and employ
ees of such additional magistrate. The 
balance, if any, remaining in said fund 
at the end of' the year may be transferred 
to the general revenu.e fund of the county." 

~----------~-------~ 

In read1ng Sections 23 and 23e., supra, it becomes apparent that 
the General Assembly has enacted laws consistent 1vi th Section 24, 
Article V of the Constitution, supra, by providing that all fees
accruing in the magistrate court shall be paid to the Virector of 
Revenue, except fees accruing in magistrv.te courts, additionally 
created by order of the circuit court, when in such cases suid fees 
are to be turned into the county treasurer, Therefore, we believe 
that all magistrate foes, whether they e.ccrue in civil or criminal 
cases, a.re to be turned over to the Director of nevenue, unless the 
magistrate court has been created by order of the circuit court, 

Senate Bill No. 333 provides-for certain fees allowed clerks 
of the magistrate courts, and in part, reads: 

"All such 1'ees shall be charged on behalf 
of the State o1~ county paying ,salary of such 
clerk and shall be paid und accounted for 
in the same manner as magistrate feas. 11 

Section 13409, n. s. Mo. 1939, provides for fees in criminal 
proceedings allo¥-1ed clerks of the severfil courts .of this state possess
ing criminal jurisdiction, which would include magistrate courts, 
While no provision is made for the disposition of these fees allowed 
such clerks, we believe -Ghat 'ns to the fees received under section 
13409 by clerks of the ma;_;istrate courts they would nlso be accom1ted 
for in the same manner as magistrate fees. Such would be in consonance 
with the intention of the lee;islature as l:11anifested in the above 
quoted portion €Jf Senate Bill No. 333. 

Like the r.w.gistra.tes, the cl8rks of' the magistl"ate courts 'are 
compensated for their services by a fixed salary rather than by fees 
for services performed in c01mection with their office, and under the 
mandate of Section 24, Art;icle V of the Constitution and the manifested 
intention of the legislature, we believe that all fees received by 
clerks of the magistrate courts should be turned into the Director of 
Revenue unless they be clerks of macistrate courts created by order of 
the circuit cou..rt, when in such cases their fees would be turned into 
the county treasury. 
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CONCLUSION 

In view of the foregoing, it is the opinion of this department 
that the costs and fines which accrue in criminal cas'es len ma;::;is
trate courts are disposed of as follows: The fines are turned over 
to the county treasury. The costs comprising the fees are distrib
uted to the proper purties entitled to receive fees. That the fees 
received by the magistrate and clerk of the ma~istrate court are 
turned over to the Director of Hevenue unless the magistrate court 
is one created by order of the circuit court, when in such case the 
magistrate and magistrate clerk fees would be turned over to the 
county treasury of the county paying the salary of such officers. 

APPROVED: 

J. E. TAYLOR 
Attorney General 

RFT:mw 

Respectfully submitted, 

RICIIJ\RD F. 'fiiOMPSO:N 
Assistant Attorney General 


