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.... P~RENT AND CHILD:' Parent failing to pay, ma~ntenance •· 

money for a minor child in accord 
DIVORCE: with divorce decree is liable to 

prosecution under nonsupport statute. 

• 

F \LED 

17 February 28, 1949 

~on. Robert P. C. ~";ilson, III 
Prosecuting Attorney 
Platte County 
Pl atte .City, Uissour1 

Donr Sir: 

' 

This is in roply to your request for an opinion·, which 
roads ns follows: 

"Inn divorce suit here tho decree ren
dered awarded the sole caro and custody 
of a child under the a~o of 18 years to 
the mother, and allowed tho father only 
visitation ri ~hts . Is tho father now 
liable to prosecution undo~ the provi 
sions of Section 4420, Laws ttissouri 
1947 , if he , without good cause , fails , 
neglects or refuses to provide adequate 
food , clothing, lodgins and medical and 
surgical attention for the child?" 

nection 4420, I~o . R. s . A., also Laws of 1947, Volume I , 
page 374 , rends as follows: 

"If any man shall, without s ood cause , 
fail , neGlect or refuse to provide ~de
quate food , cloth1~1 • lodging, medical 
or surgical attention for ouch wife; or 
if any man or TToman shall , \'7i thout aood 
cause , abandon or desert or shall without 
~ood cause fail , neglect or reruse to 
provide adequate food, clothinr; , lodging ,· 
medical or surhioal attention for his or 
hor child or children born in or out of 
wedlock, under tho a~e of sixteen yoars , 
or if any other person havin~ the legal 
care or custody of such minor child, shall 
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without 0ood cause , fail , refuse or neg• 
lect to · provide adequate food , clothing, 
lodging, medical or surgical attention for 
such child, whether or not , in either such 
ease such child or children, by reason of 
such failure , neglect or refusal, shall 
actually suffer physical or material want 
or destitution; or if any man shall leave 
the State of :.tissouri , and shall take up 
his abode in some othor stato, nnd shall 
leave his wife , child or children, in the 
State of Tissouri , and shall , without just 
cause or excuse , fail , neglect or re~use 
to provide said wife , child or children, 
with adequate food , clothing, lodging , 
medical or surgical attention, thon such 
person shall be deemed guilty of a mis 
demeanor) and it shal l be no defense to 
such charge tha t somo person or organiza
tion other than tho defendant has furnished 
food, olothin~ , lodging , medical or surgi 
cal attention for s aid wife , child or 
child~en and he or she shall , upon convic
tion, bo punished by imprisonment in tho 
county jail not more than one yoar, or by 
fine not excoedin:; one thousand dollars 
( ~1 , 000) or by both such fine and 1mnrison
ment . No other evidence shall be required 
to prove that such man was married to such 
wife than would be necessary to prove such 
fact in a ci v11 action. " 

I 

A certified copy of tho decroe rendered in the case shows 
that tho mother was 3ranted solo custody and care of the minor 
child and the rather was ordered to pay tho sum of 25 per 
month for the care and support of the said minor child. 

Section 4420, 'supra , makes provision for a conviction in 
violation thereof for either of two offenses , abandonment or 
fai lure to provide adequate food , clothing, lodging, medical 
or surgical attention f or a minor child, under the age of six
teen years . 

In the case of State v . Hartman, 259 s. w. 513, the court 
held that there was not an abandonment of the children since 

.. 

the legal custody of th~ children had been r ranted to the mother . 
However, the court held thnt , under the statute as it read as 
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amended by an net in 1921, there could be a separate offense 
because a parent fails to furnish food , clothing or lodging 
to ,h!s child e ven thou0h he has not abandoned it. 

The rule in Pfissouri is ' that when parents are d1 voroed, 
and the divorce d~cree is silent as to the custody nnd main
tenance of the child, tho father's obligation is unchanged as · 
to his minor child . Ash v . Modern Sand & Gravel Co., 122 s.w. 
(2d ) 45 , 48. 

The genernl rule appears to be that rhich is discussed 
in 39 Am. Jur•, under the heading of Parent and Child , Oection 
108, paee 765 , rr ., to the effect that a father cannot ordi
narily oscape criminal liability for failing to support his 
child, on the 1round that a·decree of absolute divorce has 
severed his marital relations with his wife , since his obli
gation to his child is not alterod by such a decree . Even 
where the decree of divorce requires the father to make pay-
1uonts for the support of his ohild ·in the custody of ita 
mother, the weight of authority i s to the effect that a father 
who fails to make such payments is n9t relieved by the decree 
from criminal or quasi - criminal responsibility for failure 
to support the child. Under the nonsupport statutes of some 
jurisdictions, a decree requiring the parent to mako payments 
is not only no defense , b~t is regarded as establish!~ a 
legal duty of support for the .enti re or partial nonperformance 
or which he ~ay incur criminal liability irrespective of whether 
he may be held criminally respons ible on the theory that his 
pre- existing legal duty to support his child survives the de
creo . However , there is some authority to the effect 'that a 
divorced parent whose child has been tal~en from his custody 
should be relieved of responsibility where the decree requires 
him to pay certain sums for its maintenance . The roason ad
vanced for such a rule is that the remedy for non,upport lies 
in the divorce court which has , by the decr ee , assumed juris
diction of the maintenance of the child . This theory appar
ently rests on tho assumption that the sol~ purpose· of a 
criminal proceed1n~ against such a person 1s to coerce him 
to compl y with an order vthich tho divorce court has power to 
enforce . 

In the case before us we have an instance where the par
ents have been divorced and the decreo entored in the case has 
fixed tho mnount tha t the fe.t hor should pay for the care and · 
support of the minor child . In an annotation in 22 A. L • . R., 
page 795 , the rule is stated , foll owed by authorities , as 
follows: 

I 
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"By tho weight of authority, a father who 
is required by a decree of dtvorce tv make 
periodical pay.monts for tho SU?port of a 
child in tho custody of its ·mother , and who 
fails to make such payments , is not re
lieved, by the docree of divorce , from 
cri~nal or quasi criminal responsibility 
for a failure to support t ho child. ·'!- -tl> ·::·~ 

., , 

Thus , it appears t hat t he wei~ht of authority holds that 
a father mas be cri minally responsible for a failure to nake 
pa,ments provided for in the decree of divorce . \Je think this 
should be the rule in Missouri , inasmuch as our divorce courts 
do not have the power to punish by contempt for the nonpayment 
of alimony and maintenance money by virtue of the divorce de
cree alone . The His-souri view is that a judgment for such is 
a judgment for the payment of money and the failure to pay is 
no ~round for imprisonment . In re Kinaolving, 116 n. 1. 1068, 
135 no. App . 631J ftctlakin v . Uc~.fakin, 68 ].to . App .· 57 J Francis 
v . Francis , 179 s . ''i · 975 , 192 tto . App . 710. 

Whon the decree of divorce was entered, the court measured 
in money the ability of the father to contribute to the support 
of his minor child . \Je believe tho.t a failure of the father to 
make these payments makes him liable for criminal prosecution 
under Section 4420, t!o . n. s. A. However , we believe that the 
pa~ont of tho amounts ordered in the divorce decree removes 
from further consideration the question of whether or not a 
father has neglected to provide adequate food , clothing, lodging 
and medical or surgical attention for a minor child. Said 
Section 4420 provides tho.t tho father must fail "without good 
cause" to provide adequate food , . clothing, lodging , medical or -
surgical attention for tho child. In State of Kansas v . Miller , 
205 P. 744 , 22 A. L. R. 788 , the c ourt indicated that t he use 
of this same phraseology should have great bearing in t he de
termination of criminal liab1li ty for violation of a nonsupport 
statute . The court reversed a criminal conviction because of 
the verx perouasive sis~ficance that it attached to the de
fendant ' s prima facie law£ul excuse , and stnted that t 1e ends 
of justice would be better served if the machinery of the 
criminal law had not been set in motion a~ainst the defendant 
until the civil aid of tho court which originally ~ranted the 
divorce had been invoked ~ 

In order to convict a father for failure ·to sunport a 
mtnor chil d there must be evidence that t he father possessed 
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t he means ror nu~portin~ the ch1ld . State v . ~iller , 33 s .w. 
(2d) 1063; Stato v . Young, 273 s . •' • 1100 . Section 1519, R. s . 
'o . 1939 1 roads as follows: 

" \~ben n divorce shall be adjud~ed , th~ 
court shall make such order touchin~ the 
ali~ony and maintenance of the wife , and 
tho care, custody and maintenance of the 
children, or any of them, as , from the cir
cumstances ·or the parties and the nature 
of the case , shall. be reasonable , and when 
tho ·wifa is plaintiff , mny order the de 
fend~nt to give security for such alimony 
and ma~ntcnance; and upon his ner,lect to 
give tho security required of him, or upon 
default of himself and his· sureties , if 
any there be , to pay or provide such ali 
mony ~~d maintenance , may award an execu
tion for the collec tion thereof , or enforce 
the performance of the ju~;nont or order 
by sequestration o~ property, or by such 
other lnwful uays and ne~~s as is according 
to.thc practice qf tho court . The court , 
on tho application of either porty, may· 
mako such altoration, from time to time , 
as to the allo~anee of alimony and main
tenance , as may be proper , and the court 
may decree alinony pendin~ the suit for 
divorce in all cases whare tho same would 
be just , whether the wife be plaintiff or 
defendant , and enforce such order in the · 
ma,nner provided by law in other cases . " 

Under t he provisions of Section 1519 , supra , it must be 
assumed that t he court took into consideration the father 's 
ability to support and determined that the amount provided for 
in the divorce decree was proper , in view of the circumstances 
of the p~rties and the nature of the case . In the event of 
chan3ed circ~~stances , t he court may make such alteration as 
to the allowance as may be proper . Thus, we see that the court 
may order adequate support for children of divorced parents in 
t he divorce decree itself . A father complyin~ with such orders 
should not remain subject to the criminal proceedings outlined 
in J ection 4420, supra . 
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Concluoion. 

Therefore , it i~ tho opinlon of this department t hat a 
father who ne~lects to pay mainte~ance money f or the care and 
support of n minor child , hen 'a decree of divorce provides 

·' . 

for such payment , is liable to prosecution under th9 nonsuppor~ 
statute of the laws of Tlfis sou.r1 . T'.owever• we bolieve that such 
payment satisfies the requirements of the nonsupport stat ute • 

APPROVED: 

J . ""' . TAYLOR 
Attorney General 

JRB:W. 

• 

. cspcctfully submi t tt3d , 

JOHU R. EATY 
Assistant Attorne~ General 
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