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CONSTITUTIONAL LAW: 
TAXATION OF INCO~~S: 
EXEMPTIONS UNDER HOUSE 
Bll.L NO. 104, TAXABLE 
WHEN: 

. ~ · 

House Bill No. 104, 66th General 
Assembly providing up to but not 
exceeding $3000 service pay re
ceived in any one calendar year 
exempt from state income tax 

/ 

for 1950, and each year thereafter, 
unconstitutional and void as to 
exemptions for 1950, violates Sub
section 5, Section 39, Article III, 
Constitution of 1945. 

September 4, 1951 
9- 1 -v-; 

-
F\ LED 

Honorable T. R. Allen 
Supervisor, Income Tax Unit 
Department of tlevenue 
Jeffer son City, Mi ssouri ' 

.. / 
-

Dear Sir: 

This i s to acknowledge receipt of your r equest for a l egal 
opinion of this department, which reads as follows : 

"In connection with the administration of 
the State Income Tax Laws , an opinion is 
desired in connection with the passage of 
House Bill 104, 66th General Assembly, with 
respect to additional exemption to be granted 
to members of the military forces . 

"For your information I quote below subject 
matter of House Bill No. 104: 

"'AN ACT Relating to the t axation of the 
income of members of the armed forces of 
the United States on active duty , with an 
emergency clause. 

" ' Section 1. The amount of ser vice pay up 
to but not exceeding Three Thousand Dollars 
r eceived by a member of the armed forces of 
the United States on active duty in any one 
calendar year shall not be t axable and need 
not be included in his state income t ax re
turn f or the year 1950 and every year there
after. No person receivinB a dishonorable 
dis charge shall receive this exemption. The 
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administrator, executor or next of kin of any 
deceased member of the armed f orces may claim 
such exemption f or such person. 

" ' Section 2. Because the present law as it 
relates to the service pay of members of the 
armed f orces causes great hardships and suffer
ing among such persons and their families and 
produces gross inequities, and because this 
act is necessary for the immediate preservation 
of the public peace , health and safety of the 
inhabitants of this state, an emergency exists 
within the meaning of the constitution and this 
act shall be in full force and effect and after 
its passage and approval. ' 

"This bill originated in the early part of the year 
and you will note in Section 1 that it was to be 
applicable to the year of 1950. Also, in Section 
2 r our attention is directed to the fact that this 
bi11 carried an emergency clause which provides for 
its effectiveness on being signed by the Governor. 
There was some delay in the passage of this bill 
and aecording to the records the bill did not be
come law until April 19 , 1951 . This, of course , 
was after the statutory due date for the filing of 
1950 rGturns . 

"The question herein involved on which I desire 
an opinion is whether or not this department can 
apply this legislation as being applicable to 
the 1950 year. Of course , in the meantime , many 
of those in the military service have filed their 
1950 returns and paid the tax without any addi
tional exemption being allowed. The matter of 
claims for credit will be involved and also such 
members of the military personnel who have not 
yet filed their 1950 returns will be coming up 
constantly to be passed on. 

"You willJ therefore , please advise whether or not 
House Bil~ 104 may be applied to transactions · 
covering the filing of returns f or the year 1950, 
as well as claims wh ich may arise in connection with 
the same year. " 

The provis ions of House Bill 104, are correctly quoted in your 
letter and we find it unnecessary to repeat it here, and shall re
fer to it from time to time in the course of our discussion. 

.. 
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We have not been called upon to discuss the time when the 
bill became legally effective, and we shall assume that the 
emergency clause of Section 2, was sufficient and that the bill 
spoke as ' a law from the effective date of the emergency clause on 
April 19, 1951. 

It is noted that this bill did not change any existing statutes 
regarding the time, manner of filing income tax returns, the rate 
of taxes and the payment of same , but that the purpose of the bill 
was to provide exemptions up to the maximum amount of t hree thousand 
dollars of service pay received in any one calendar year by members 
of the armed forces while on active duty, that such exemptions were 
not only tax·free but were not required to be included in the re
turn of 1950, an~ ea~h year the~eafter. 

Section 143.230 , RSMo 1949, 1n effect provides that those 
individuals subject to payment of state income tax are required to 
file a return for the preceding year ' s income with the director of 
revenue not later than the thirty first of March following. As 
intimated in your letter, you are wondering whether or not the 
exemptions provided in House Bill No. 104, supra , which became 
effective long after the last date for filing 1950, income tax re
turns are legally available to such armed forces members making 
returns for that year' s income. 

The nature of your inquiry calls for a consideration of the 
proposition as to whether or not the General Assembly had the 
power under the Constitution to pass House Bill 104, · creating 
exemptions from income taxes to armed forces members , and to re
lease sueh persons from the obligation to pay t axes on income for 
1950, and each year thereafter, since the obligation had accrued long 
before House Bill 104, became a l aw. 

In this connection we desire to call attention to the case of 
Graham Paper Company v. Gehner , 59 S . ll . (2d) ·49 , in which the 
constitutionality of a former income tax law, and an amendment there
to were discussed, and which we believe to be a case in point with 
the present situation, and the inquiry presented in your letter. 

In this case the court considered the amount of income tax 
to be paid by a corporation. Under the income tax laws formerly 
in force! the basis of the tax was the entire net income of the 
corporat on. By an amendment passed in 1927, the tax was based 
upon the net income received f rom all sources within the state. 
Plaintiff corporation offered to pay on 4~ of its income re
ceived from all sources within the state f or the year 1927. De
fendant objected and claimed that the method of computation of 
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taxes for 1927il was incorrect since the amendment did not become 
effective unt July 3, 1927 and that the tax should be based 
upon net income received durlng that portion of the year prior t o 
the effective date of the amendment , and should be governed by the 
form~r law, and not by the amendment . 

· While the court discussed the retrospective effect of the 
law, we are not here concerned with whether or not House Bill 104, 
is or is not retrospective, but ~ather with the matter as t o whether 
the General Assembly had the power under the Constitution to pass 
said bil l . In order to sustain our position on this theory we 
rely upon the opinion in above cited caso , particularly that part 
of the opinion discussing -the constitutionality of the new amend
ment of 1927, at 1. c. 51 , the court said: 

"ln this connection t he plaintiff contends 
that although the amended law of 1927 is 
retrospective in its operation if construed 
to cover a period antedating the time it uent 
into effect , yet as it is detrimental to the 
~tnte only, and not to ~he taxpayer, t here 
is no vali d objection , so far as the state is 
concerned, to the law being retrospective. 
The provision of the Constitution inhabit ing 
laws retrospective in their operation is for 
the protection of the c itizen and not the 
state. The law is stated in 12 c. J . 1067 
thus : ' The state may constitutionally pass 
r etrospect ive laws impairing its own rights , 
and may impose new liabilities with respect 
to transactions already past on the state it
self or on the governmental subdivis ions 
thereof.' · See New Orleans v. Clark, 95 
U. s . 644, 24 L. Ed. 521. This merely 
means that such laws are retroactive in 
their operation, but that the sovereign 
state may forego or waive its own rights 
and may be held to have done so by the en
actment of the law called in question . 
It is therefore argued with much force 
that t he act in question merely reduced 
the income taxes to be collected by the 
state beginning with January 1 , 19271 
and t~ough t he act did not go into efrect 
till July 3, 19271 the state could law-
fully impair its own rights and relieve 
the taxpayer of part of the burden of taxes 
already incurred. Defendants ' reply t o 
this is that if the constitutional provi
sion against retrospective laws is available 
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to citizens only , and not to the state , 
there is another constitutional provision 
equally effective and clearly applicable in 
favor of the state as against legislative 
enactments purporting to release or ex- · 
ttnguish obligations or liabilities to the 
state or any governmental subdivis~on of 
the same , to wit 1 section 51 of article 4 
of the Constitut1on, which provides : 'The 
general Assembly shall have no power to 
release or extinguish! or authorize the re
leasing or extinguish ng, 1n whole or in 
part , the indebtedness , liability or obliga
tion of any corporation or individual to 
this state , or to any county or other mu
nicipal corporation therein.' The language 
of this constitutional provision is very 
broad and comprehensive ·tn protecting the 
state against legislative acts impairing ob
ligations due to it , in that it prohibits 
the release or extinguishment , in whole or 
in part , not only of indebtedness to the 
state , county , or municipality, but liabili
ties or obligations of every kind. It will 
be noticed that this constitutional provi
sion is couched in the language and uses the 
same terms as are used with r eference to 
retrospect.ive laws. In determining what 
transactions or considerations are within 
the purview of retrospective laws , the courts p 
use the same terms as ·are used in this con
stitutional provision1 to wit, liabilities 
or obligations; as we~l as debts . In con• 
tending in the Direkx and Bell Telephone 
Cases supra , t hat income taxes not due or 
capable or ascertainment till the end ~f the 
year could not be the subject of a retro• 
spective law, the same argument was used as 
is now used to exclude same from the con- · 
stitutional provis ion just quoted; to wit , 
that the income tax for the entire year is 
a unit and does not come into existence even 
as an obligation or liability till ·the end 
of the year , when for the first time it was 
capable of as certainment. That would be 
true as to being an indebtedness, but, as 
there pointed out, it is not true as to be
ing an obliga~ion or liability. This argu
ment was r ejected as not sound in the Dirckx 
and Bell Telephone Cases , as it must be here . 
It was there held that an inchoate tax, though 
not due or yet payable , is such an obligation 
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or liability as to be within the protection 
of the restri ction against retrospect! ve laws'· 
and for the same reason we must hold t hat 
such inchoate tax is an obligation or liabU-. 
ity within the meaning o£ the constitutional 
provision now being considered.. In other 
words if an unmatured t ax has sufficient 
vitality to be protected in favor of the citi
zens against retrospective l aws , it has suf
ficient vitality to be protected in favor of 
the state against being extinguished or re
leased by legislative enactment . " · 

The constitutional provision upon which the court based its 
opinion in above cited case was Section 51, Article IV of the 
Constitution of 1875. This section has been re- adopted, and is 
now subsection (5) of Section 39, Article III, of the Constitution 
of 19451 and reads as follows~ 

"The general assembly shall not have power: 
* * * (5) To release or extinguish or to · 
authorize the releasing or extinguishing, · 
in whole or in part 1 without cons ideration, 
the indebtedness, 11ability or obligat'ior.. 
of any corporation or individual due this 
state or any county or municipal corporation; 
• * •," 

As noted above the exemptions created by House Bill 104, were 
not only tax free but were not required to be reported in the re
turn for 1950, an! each year thereafter, The obligation ot the 
taxpayer to pay income taxes and make a return for the year 1950, 
part of the bill creating exemptions for the year of 19501 is to 
be given effect as written , it will be contrary to the holding 
in above cited ease, and 1n violation or above quoted constitutional 
provision, 

The General Assembly was without power to pass a law~ the 
effect of which is to release obligations to the state, which had 
accrued before -the law became effectiTe1 therefore , that part of · 
House Bill l04r relating to exemptions r rom. income taxes for 1950t 
is unconstitut1onal and void~ 

For the rea§ons given above , and in answer to your inquiry, 
it is our thought that the provisions of House Bill 104, supra, 
relating to income tax exemptions, may not be applied to trans
actions covering the filing of returns for 1950, 
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CONCLUS ION 

It is the opinion of this department that House Bill 104, 
of the 66th General Assembly providing that up to, but not ex
ceeding three thousand dollars of service pay received by members 
of the armed f orces while on active duty shall be exempt from 
state income taxes f or 1950, and each year thereafter ia unconsti
tutional and void as to those exemptions provided for 19501 such 
proTisions being in violation of subsection 5, Section 39 1 Article 
III, Constitution of 1945. 

• • A OR 
Attorney General 

PNC:hr 

Respectfully submitted, 

PAUL N. CHITWOOD 
Assistant Attorney General 


