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.AD!.:fi NISTRATION :· 
I NHER,ITAN CE TAX 
REFUNDS , PROCEDURE: 
STATUTE OF LIMITATI ONS: 

Arkansas Court judgment o9~ai~~d b~ Missouri 
executor bi nding ; court l acked jurisdiction 
of inheritance tax matters und ~r Mi ssouri 
statut es . Such jurisdiction in Probate 
Court of Livingston County , Mo., where 
administration was pending. Court could 
find erroneous tax payment under Sec . l 5.150 
but lacks power to order Sta~e T q r o 
make refund . Refunds to be <ftl.r:1illl .. ii~'1 
Di r ector of Revenue 8 s under S c .l45 .250. 
Ri ght to ref und accrued when it was settled 
by probate court tax was erroneous . Statute 

May 18 1951 of Lim~tations runs from 
' such t~rne . 

s---1 I LED 
Mr . c. L. Gillilan , Assistant Supervisor 
Inheritance Tax Unit • Department of Revenue 
Jefferson City , Missouri 

Dear Sir: 

This is to acknowledge receipt of your recent request for 
an official opinion of this department , which reads as follows: 

"I am giving you a brief outline of the 
facts revealed by documents contained in 
our file in the above estate, and I am 
enclosing correspondence indicating the 
Department's position relative to a refund 
of transfer or inheritance tax claimed to 
have been erroneously assessed and paid in 
this estate. 

"The inheritance tax as originally assessed 
amounted to $6,610.07 , 97~ of which, $6,444.82, 
was paid to R. w. Winn , State Treasurer , on 
June 3, 1946. 6,000.00 of the amount was 
assessed on a purported gift to one Lawren w. 
Baker some three weeks prior to decedent's 
death and was paid by Baker to the executor 
of the estate. 97i% of this assessment , or 

5, 850 . 00 , was included in the executor's 
remittance to the State Treasurer. 

"On April 27 , 1948 a suit was filed by the 
Missouri executor in the Pulaski Chancery 
Court of Arkansas against Baker , he having 
moved to that State , seeking recovery of 
the purported gift upon which transfer tax 
has been paid to this State. The Arkansas 
Supreme Court mandate affirming judgment 
against Baker and in favor of plaintiff is 
dated December 5, 1949. 
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"On April 10, 1950 the executor filed a 
petition in the Probate Court of Livingston 
County seeking a redetermination of inheritance 
tax liability on the ground that the $6 , 000.00 
tax paid on the purported gift to Baker had 
been erroneously assessed and paid , and that 
the Probate Court make proper certificat ion 
to the State Director of Revenue authorizing 
refund of the amount claimed to have been 
overpaid . 

0 The Probate Court , in response to the 
petition, appointed Mr. Don Chapman as 
inheritance tax appraiser to reappraise the 
estate for a determination of tax. On June 
19., 1950, before the appraiser had submitted 
his reappraisal , the Probate Court , on petition 
of the executor , entered an order directing a 
r efund of 5,850. 00 , a copy of which order was 
certified to this Department on June 20, 1950. 

"Later , on February 7 , 1951, the appraiser , 
Mr. Chapman , who was appointed on April 10, 
1950, filed his report , reappraising the 
estate for inheritance tax purposes . This 
reappraisal showed a recovery in the net 
amount of $11,741.70 under the Arkansaa 
judgment and the t otal tax fixed by this 
appraisal was i l,314.17 which would mean an 
over-assessment in the amount of $5, 295. 00 
in the original report. The reappraisal was 
approved by the Probate Court and certified 
to this Department on the 22nd day of February, 
1951, but our file contains no copy of a Probate 
Court order bearing that date and authorizing 
a refund in the amount of $5,295.00. 

"The legal questions involved and on which the 
Department requests an opinion are as follows : 

"l) \that is the obligation of the Director 
of Revenue of the State of Missouri under the 
Arkansas Supreme Court mandate as it affects 
imposition of a russouri transfer or inheritance 
tax? 
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"2) \ihat is the obligation of the Director 
of Revenue in regard to a Probate Court 
order directing the refund of transfer 
or inheritance tax? 

"3) Under the provisions of Section 145 . 250, 
Revised Statutes 1949, application for refund 
must be made within two years from date of 
the accrual of the right to such refund . 
Does Statute of Limitations run from the 
date of the payment of this tax , June 3, 
1946; the date of the Arkansas Supreme 
Court mandate, December 5, 1949; the date of 
the Livingston County Probate Court order of 
reappraisal, April 10, 1950; the date the 
Livingston Couny Probate Court ordered a 
refund in the amount of i5 ,850, June 19, 
1950; or the date rea~praisal , finding a 
tax in the amount of ~1,314,57, was filed? 

"This reappraisal was objected to by the 
Department but no formal exceptions were 
filed in Probate Court . Our complete file 
is available if further inf ormation is 
desired." 

Your first question is "What is the obligation of the 
Director of Revenue of the State of Missouri under the Arkansas 
Supreme Court mandate as it atrects the imposition of a Missouri 
transfer or inheritance tax?" 

The mandate of the Arkansas Supreme Court rendered on 
December 5, 1949, was conclusive as to all questions raised 
or that might legally h~ve been raised in the trial of the case. 
This judgment was , and is entitled to full faith a.nd credit 
under the provisions of Section 1 , Article 4, of the Constitu
tion of the United States. 

In the trial of the case it was shown that no gi.ft had been 
made to one Lawren w. Baker by the deceased during his lifetime, 
but that Baker had appropriated at least 54 ,000,00 belonging to 
the deceased, to the use of said Baker , and judgment against 
Baker and the other de~endents was rendered in the sum of ~54,000. 

It has long been the law in Missouri , and the principle is 
so well settled that we believe it is unnecessary to cite any 
statutes or court decisions to the effect that an inheritance tax 
is a tax upon the right or privilege of receiving a gift , upon 
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the death or in anticipation of the death of another , whether 
the donor died testate or intestate , and that the incidence of the 
tax f alls upon the recipient of the gift, and only those transfers 
by which the donee receives a gift , or rather the net value of 
same coming into possession and enjoyment of the donee is taxable. 

Certa inly there is abundant evidence that no gift passed to 
Baker , and that the funds illegally procured from the deceased 
by him was not a taxable transfer , and hence no inheritance 
taxes were due the State of Mi ssouri by reason of such facts . 

No reference appears to have been made in the trial of 
the case in Arkansas to the inheritance taxes which might or . 
might not be due on the purported gift to Baker , under Missouri 
inheritance tax statutes , the court had no j~risdiction to 
det ermine such matters i f they had been injected into the case, 
as the courts of one sta te haTe no jurisdiction , and lack the 
power to enforce the statutes of any other state imposing an 
inheritance tax on certain transfers . Such statutes are to 
be enforced only in the state in which they are enacted , and 
in the manner provided in such statutes , they have no extra
territorial effect . 

Section 145.150 , RSMo 1949 , vests jurisdiction in the 
probate court of the county in which administration proceedings 
are pending to determine whether or not any taxes are due, the 
amount of same, and the persons liable for payment , and to 
determine any question which may arise in connection therewith. 

Said section reads in part as follows: 

"1. The probate court which grants letters 
testamentary or of administration, either 
original or ancillary, on the estate of any 
decedent ; shall have jurisdiction to deter• 
mine the amount of the tax provided for in 
this chapter and the person , persons , associa
tion , institution or corporat ion liable 
therefor; and to determine any question which 
may arise in connection therewith; and to do 
any act in relation thereto which is authorized 
by law to be done by such court in other matters 
or proceedings coming within its jurisdiction. " 

* * * * * 
It is our thought that the Probate Court of Livingston 

County, Mi ssouri , had exclusive jurisdiction to determine 
matters relating to 1/d ssouri inheritance taxes which might be 
due from beneficiaries of the estate of Charles V. Eibler, and 
in which court administration proceedings on said estate were 
pending. 
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Our answer to your first question is that there is no 
obligation of the Director of ReYenue of ~assouri under the 
Arkansas Supreme Court mandate as it affects the imposition 
of a transfer or inheritance tax. 

Your second question is, "What is the obligation of the 
Director of ReYenue in regard to a probate court order 
directing the refund of transfer or inheritance tax?" 

\!/e underst and your inquiry to specifically refer to the 
order of the Livingston County Probate Court of June 19, 1950, 
ordering a refund of inheritance taxes in the sum of 5 ,850.00. 
We have a certified copy of that order before us and quote trom 
that part of same having to do with the refund, said order 
reads as follows : 

"IT I S THEREFORE ADJUDGED BY THE COURT 
that the Sum of 5,850.00 paid as a gift 
tax as aforesaid was an over payment of 
$5,850.00 by said Executor to the State 
Treasurer of the State of ~tissouri on 
the 3r' day of ~ 19~ under section 584 
laws o Missouri and sections 596 and 597 
of the r evised statutes of f~ssouri for the 
year 1939, AND THE COURT FURTHER ADJUDGES 
that the whole amount of ~5,850,00 be 
refunded by the State Treasurer of the 
State of I-iissouri to Antonius P. Eibler, 
Executor of the estate of Charles V. Eibler, 
deceased under section 584 laws of Missouri 
1945 and sections 596 and 597 of the revised 
statutes of Missouri for the year 1939, and 
it is fUrther ordered that a certified copy 
of this judgment be certified to the Honorable 
M. E. ~wrris, State Treasurer of the State of 
Missouri to the end that said sum of $5,850.00 
be refunded to Antonius P. Eibler as Executor 
of the estate of Charles v. Eibler, deceased." 

Section 584, of the 1939 statutes, relating to the 
procedure for making application for refund of taxes erroneously 
paid, and referred to in that portion of above quoted order, has 
been repeal ed and section 145.250, RSbro 1949, now provides the 
procedure to be followed in making such applications, and reads 
as followa : 

" ·hen any tax shall have been paid erroneously 
to the director of revenue and satisfactory 
proof of said erroneous payment is presented 
to him, the director of revenue shall certify 
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such claim for refund to the state comp
troller , who shall verify the same and issue 
a warrant for the amount of such tax so 
erroneousl y paid , payable to the executor , 
administrator , or trustee, person or 
persons who paid the same , and the state 
treasurer shall pay such warrant out of 
any funds appropriated for such purposes; 
provided, that all applications for the 
refund of said tax shall be made within 
two years from the date of the aecrual of 
the right to s'uch refund . • 

Under the provisions of Sect~on 145.150, supra , the 
Probate Court of Livingston County had j urisdiction to determine 
the amount of taxes originally paid on June 3, 1946. Upon a 
proper s howing of the facts in the Arkansas case, the court had 
power to order a reappraisement which showing is assumed to have 
been made, that there had been no gift to Baker and no taxes due 
on the funds of the deceased taken by Baker, and to find that an 
overpayment had been made by reason thereof, and to order that 
an application for refund be made to the Director of Revenue 
by the executor , as evidenced by t he order of June 19, 1950. 
This order recited that an overpayment had been made in the 
sum of ~5,850. 00 , 'but we are not giving our opinion as to the 
correctness of this amount , but only on the questions f ound in 
the opinion request . However , it is our further opinion that 
that part of the court order quoted above order ing the Missouri 
State Treasurer to refund the taxes paid in the sum of 5,850. 00 , 
is void and of no binding force or effect . Section 145. 150, 
supra , did not give the Probate Cou~ of Livingston County 
power to make such an order , and he exeeeded his lawful authority 
when he made same. 

Section 145 . 250, supra, sets out the procedure for making 
applications for ref unds , and it is noted that such appl ications 
must be made to the Director of Revenue and not to the State 
Treasurer . 

Upon receipt of an application for refund of taxes made 
under Section 145.250 , supra , the Director of Revenue must 
examine all proof submitted regarding the overpayment . Upon 
sufficient proof of the erroneous payment it then becomes his 
duty to certify the claim for refund to the State Treasurer 
for payment . While the Director of Revenue may consider a 
court order , and particularly the one of the Livingston County 
Probate Court of June 19 , 1950, along with other proof submitted 
in connection with the claim for refund, it is our thought that 
the Director of Revenue is not required to obey the order of 
the Court £or t he same reason t hat the order is in conflict 
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with Section 145.250, supra, and attempts to provide a 
method of refund contrary to thia section. The section 
of the statute and not the court order is to be followed 
in receiving applications for refunds, and in certifying 
those f ound to be valid claims to the State Treasurer for 
payment . 

In answer to your second question , it is our thought 
that the Director of Revenue of Missouri is not require d 
to obey the order of the Livingston County Probate Court 
directing the payment of a refund, for the reason that the 
Court has no jurisdiction to make 'any such order, and by 
so doing attempts to direct the payment of a refund in a 
manner different from the prescribed by Section 145 .·250. 
The Director of l.evenue must follow the procedure set out 
in this section , and not that found in the court order. 

Your third question refers to Section 145.250, RSMo 
1949, particularly the latter portion which provides that 
all applications for refund of erroneous payment of inheri
tance t~xes shall be made within two years from the date the 
right accrued. This is in the nature or a statute of limita
tion and you make the further inquiry as to whether the 
limitation begins to run from the day of the payment of 
taxes on June 3, 1946, that of the Arkansas Supreme Court 
mandate on December 5, 1949; the date of the Livingston 
County Probate Court order of reappraisal on April 10, 
1950; the date the court ordered a refund in the amount of' 
t 5,850.00, on June 19, 1950; or the date of the reappraisal 
and finding a tax in the amount of . 1,314. 57 was filed. In 
other words , on what date did the right to apply for a 
refund accrue, and on what date did the statute of limitation 
provided by this section begin to run? We repeal that part 
of Section 145. 250, supra , in which the twoyear limitation 
is found, and which reada as follows: 

n* ¥ *provided, that all applications for 
the refund of said tax shall be made within 
t~~ years from the date of the accrual of 
the right t o such refund." 

Upon first thought it would appear t hat if a tax had been 
paid erroneously, the right t9 apply for a refund would accrue 
and was complete as soon as payment was made , and that the 
statute of limitation would begin to run , against the right on 
t he date of such payment . However , the only Missouri Supreme 
Court decision we have been able to find in point is that of 
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In Re Estate of Kinsella, 293 Mo . 545, which seems to hold 
to the contrary. In this case questions were cons idered and 
passed upon by the court of the nature of tha.e given above, 
and which decision involved an interpretation of certain 
sections of the old collateral Inheritance Tax Law of 1917. 
The provisions of Section 12 of that law are similar to those 
of Section 145.250, su·pra. In discussing the law and determining 
when the right 'to apply f dr a refund accrued and when the two 
year st atute of limitations therein provided began to run , the 
court at l.c. 559, said: 

"The plan or attack in this case has been 
in the form of pointing out alleged in
consistencies in the Act of 1917. \fe haTe 
just dealt with one of them in the first 
portion of the opinion. It is urged that 
the remaindermen (as they call the bene
ficiaries of this trust) can never have the 
benefit of a refund of the excess taxes paid, 
if the class which ultimately gets the fund 
is entitled t o pay at a less rate than the 
highest rate. This for the reason, as they 
say, Sect ion 12 of the act only allows two 
years in which to make application for re
payment. Saction 12 reads: 

" '' #ben aYly tax shall have been paid 
erroneously to the State Treasurer it 
shall be lawful for him, on satisfactory 
proof of said erroneous payment , to refund 
and pay to the executor, administrator, or 
trustee, person or persons ~ho paid the same 
the amount of such tax so erroneously paid ; 
Provided, that all applications for the 
refund of said tax shall be made within 
two years from the date of the said payment.' 

"A sentence in Section 25 reads: ' Such return 
of over- payment shall be made in the manner 
provided by Section twelve of this act , upon 
the order of the court having jurisdiction.' 

"Section 12 , supr a , clearly has reference to 
an erroneous payment of a tax as a whole , and 
not to an excess payment provided for by 
Section 25 for the emergencies of that section. 
The parties named in Section 12 , to whom re
payment is to be made , are all !!! .!!,!!, and 
can make their application within two years . 
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This two-year provision in said Section 12 
is in the nature of a statute of limitations. 
The parties must proceed within two years or 
be barred. The two years begins from the time 
they were entitled to the refund. If it was 
an erroneous payment they were entitled to an 
immediate refund. In other words, their claims 
for refund arose immediately upon the payment of 
the erroneous tax. 

WWhaD we examine the sentence fr.om Section 25, 
quot ed, supra , it will be noticed that it only 
provides for a repayment of an over-payment 'in 
the manner provided for in Section 12 of this 
act.• That manner is upon satisfactory proof. 
Under Sect ion 25 no claim arises at the time 
of payment, but only at the time when it is 
determined to what particular class the fund 
goes . A reasonable construction of these 
two provisions is, that aa to the claims for 
excess payment of taxes under Section 25, the 
parties would have the two years from the 
date it becomes ·settled that there was an 
excess payment of taxes. Th~s harmonizes 
this alleged conflict." 

Applying the ruling announced in that case to the facta 
of the instant one, it appears t hat the right to apply for a 
refund did not accrue until it had been settled that there 
bad been an erroneous payment, and that the statute of limita
tion would start running from that date. 

As we understand the effect of the ruling in the Kinsella 
ease, there must be a finding of an errone~us payment of the 
tax, and when this fact is once settled the right to apply for 
a refund accrues, and at the same time the statute of limitation 
begins to run. 

The probate court of Livingston County by its order ot 
June 19, 1950, f ound that an erroneous pa7ment of inheritance 
taxes had been made by the executor of the Bibler Estate. The 
fact of the erroneous payment was settled on this date, and 
the right accrued to apply for a refund, and the statute of 
limitations began to run on t he same date. 

Therefore, in answer to your third question it is our 
thought that the right to apply for refund of taxes erroneously 
paid, accrued on June 19 , 19501 and that an application for 
refund must be made within two year~ from that date in the 
manner provided by Section 145.250, supra. 
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CO.NULU,SIOJ! 

In view ot the foregoing it is the opinion of thia 
departn.cnt t hat t he Chancery Court ot riulaaki ~ou.nty, 
~rkanaoe , in which the executor or t he estate or harlea 
V. E1bler, deceased . obtained a jud~ent of tS4tOOO.OO 
against one Lawren ~ •• Dakor and Clthers tor wrongrul con
Yersion of funda or ·the deoeaaed, and wuicb judgment wae 
a£firmod by the rkansaa J upre=e Court on Dec~ber 5, 1949, 
lacked juried1ct1on to deteraine whether a tax w a due on 
t be purported g ift. to Boker under the M1aa..,ur1 Inheritance 
Tax Statutes . Said Judgment did not create any obligation 
on t he L>1reotor of nevenue of ··iesouri with roterenoe to the 
imposition ot a ta ~uri inhoritance tax upon the purported 
gift t o Baker . 

~bile t he Probate Court of L1v1ngaton County, ~saourt , 
where said estate is being admlnis~.red , had juri•d1ct1on 
under proviaiona ot Section 14.5. 150, R 10 1949 , to detera ine 
that an erroneous tax hacl been paid, and that no inberittmce 
taxes were due on t he purported girt ~o Baker, yet it ia 
our opinion that that part of t he probate c ourt order of 
June 19 1 1950! directing t.ha .3t ate Treaaurer ot I-.iasouri 
to retuntl . 5,650. 00 waa void . A probate court baa not been 
&rented power under any 1sa..u r1 statutea to effect a r efund 
ot inh ri trd'lce taxea erroneoa:!-ly paid, in thia manner . 
Section 145 . 250, tt.J ~o 1949, provid es the exclu lYe pr<>cedure 
tor r:1aking appl1eat1on tor retunda, which muet be made to 
the i>1rsctor ot 1 venue ot M1aaour1. The dutiea or the 
Director ot eYenue in recei vine such applications are 
clearly stated, and said. statutory proYieiona muat be 
atrictlr followed by him. He h aa no authorit y to accept 
applic tiona, or to certify cla~ma to t he St ate Treasurer 
tor payment, except in the manner provided 1n aaid section. 

It i s the lurther opinion of this department t hat t he 
accrual uf the right to retund waa complete on June 19 , 1950, thia 
being the d te on which t he Probate Court ot Livingston County 
det r 1ned t.hat no gift had been made to 9akcr , there waa no 
tax due on euch purported gift, and tb t there had been an 
erroneous payment of inherit anoe t axe a by t he executor on 
June 3, 1946. It waa alao on June 19 , 1950 that the matter 
waa £1n£ll.ly settled, and on this date t hat the two year 
atatute ot limitations imposed b y Section 145 . 250 , supra , 
began to run against the right to make application for such 
refund. 

J . • t h. 
Attorney General 

eapeettully submitted, 

PAUL N. CHIT ,vwD 
Aaaistant 1 tton1ey General 


