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library board of fourth o1a$s -county are so.repugnant -~, 
or inconsistent as to render offices incompatible. 
One person cannot legally hold both offices at same I 
time in same county. 1 

I 

Narolt-.21, 1955 

Honorable Robert L. Carr 
~~osecuting Attor.ney 
Washington Oountr 
Potosi, Missouri 

Dear Sir: 

This depaz-tment is in receipt of your recent request for 
a legal opinion, whieh reads as .follows: 

"Washington Ooun ty • Missouri. a coun.ty of: 
the fourth class maintains a county library 
district est-ablished under the provisions 
of Section 182. 01.0, Revised Statutes of 
Missouri, 1949. 

"I run the Prosecuting Attorney of \oJashington 
County, having been elected in the general 
election of 1954. 

"'A vacancy in the county library board has 
occurred, by reason of the death of a former 
member. l have been asked if I will accept 
appointment to the county Library board, 
under the provisions of Section 182.050, 
Revised statutes of Missouri, 1949, and I 
will greatly appreciate the opinion of' your 
offioe as to the legality of my ac-cepting 
such appointment." 

We construe the inquiry to be whether or not there is such 
incompatibility between the duties of' the prosecuting attorney 
of a fourth class oounty a.nd those of a county library board 
member of the same county to legally prohibit one person from 
serving in both oapaott1es at the se.me time. 

Betore attempting to answer the inquiry we must first 
determine whether the prosecuting attorney and library board 
member are public off'icers within the commonly accepted meaning 
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Honorable Robert L. Carr 

of the terms "public office" and "public officer, 11 as there oan 
be no incompatibility such as to prohibit one person from holding 
the two positions at the same time unless they are public offices. 
We therefore find it necessary to refer to the statutes and any 
applicable court decisions in determining this preliminary question. 

Chapter 56, Rst'io 1949, i·s entitled "Circuit and Prosecuting 
Attorneys and County Counselors." Section 56.010 of said chapter 
provides for the election of a prosecuting attorney in each county 
of the state in the year 1880, and every two years thereafter • 
.Said seGtion gives the qualifications, and states that the person 
elected shall hold his office for two years and until his suecesso.r 
is elected, commissioned and qualified. 

Various sections of Chapter 56 prescribe the official duties 
of the prosecuting attorney, but we shall only call attention to 
those relating to the inquiry of the opinion request. 

Section 56.060 gives the general duties of the prosecuting 
attorney, and reads as fol.lows: 

"The prosecuting attorneys shal~ commenoe and 
prosecute all civil and criminal action a in 
their respective counties in which the county 
or state may be oo.ncerned, defend all suits 
against the state or county, and prosecute 
forfeited recognizances and actions tot- the. 
recovery o.f' debts, fines, penalties and tor• 
feitures accruing to the state or county) 
and in all oases, civil and criminal, in 
which changes of venue may be grante4, it 
shall be his duty to follow and prosecute 
or defend, as the case may be, all said 
causes, for which, in addition to the tees 
now allowed by law, he shall receive his 
actual expenses. When any criminal case 
shall be taken to the courts of appeals by 
appeal or writ of error, it shall be their 
duty to represent the state in such case 
in said courts, and make out and cause to 
be printed, at the expense of the county, 
and in cities of over three hundred thousand 
inhabitants, by the city, all necessary ab
stracts of record and brief's, and if' necessary 
appear in said court in person, or shall em~ 
ploy some attorney at their own expanse to 
represent the state in such courts, and for 



Honorable Robert L., C.arr. 

their services shall reQei ve such compensation 
as nia:y be proper, not to exceed twen~y ... .f.i'vo 
dollars for each case, andnecessary traveling 
expenses, to be audited and paid as other 
claims are audited and pa1c1 by the county 
court of such county, and in such cities by 
the proper authorities or the cit,-." 

.. 

Section .$6 .• 070 requires the prosecut;tng attorney to repres~nt 
the county and. state respectively in all civil and criminal matters 
in which the interests ot either are involved. Said section reads 
as .follows:- · · 

«He shall prosecute or defend, as the case may 
require, all civil suits in which the county 
is interested, represent generally the county 
in all matters of law, investigate all claims 
against the county, draw all contracts relating 
to th~ business of the county, and shall give 
his opinion, without tee, in matters of law in 
which the county is interested, and in writing 
when demanded, to the countr court, or any 
judge the:-eot, except in counties in.which 
there may be a county counselor. lie shall 
also attend and prosecute, on behalf of the . 
state, all cases before the .magistrate courts, 
when the state is made a party thereto) pro• 
vided, .county courts of fl,ily county in thi~ 
state owning swamp or over.flowed lands may 
employ special counsel or attorneys to repre
sent said county or counties in prosecuting 
or defending any suit or suits by or against 
said county 6~ counties for the recovery or 
preservation of any-or aU oi.' said swamp or 
overflowed lands, .an.di quieting the title of 
the said county Dr Counties thereto, and to 
pay such special counsel or attorneys reason
able compensation for their services, to be paid 
out of any funds arising from the sale of said 
swamp or overflpwed lands, or out of the general 
revenue fund of said county or count.ies." 

From the provisions of the above•quoted sections we believe 
there is no doubt that it was the legislative intention to create 
a public office to be known as prosecuting attorney for each county 
in -the state, and we find it unnecessary to cite further authorities 
to the effect that legally the prosecuting attorney is a public 
officer. 
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The legislative intent does not $,ppear so clearly from the 
statutes dealing with county library districts that the lawmakers 
intended to create a governing body of the dist.ri.ct known as a 
county library board, and that the position held. by each _member 
of the board was to be a public office, as in_the·case of statutes 
relating to prosecuting attorneys. However, it is our contention 
that 1t was the legislative intent to create.a public office known 
as county library boa.vd member. We believe that our contention 
is based upon sufficient legal authority, which we shall presently 
cite. · 

We call attention to Chapter 182, Rst-1o 1949, entitled "County 
and City Libraries." 

Section 182.010 of said chaptet> prescribes the method of pro ... 
cedu.r-e in the organization o:f a county library district: 

"When over one hundred taxpaying citizens ot 
any county, outside of the territory of all 
cities and towns now or hel:'eafter maintaining, 
at least in pa.tot by taxa,tion, a public library, 
shall in writing petition the coUnty court, 
asking that a county libra17 district of the 
e-ounty, outside o£ the territory of all auob. 
aforesaid oi ties and tows, be established and 
be known as ' county library district, 1 

and asking that an aP~ual tax be levied for the 
purpose her~in specified• and shall specify in 
their petition a rate of taxation not to exceed 
two mills on the dollar; then the county court 
shall, it it finds said petition was signed by 
the requisite num.ber of qualified petitioners, 
enter o.f record a brief recital of' such petition, 
including a description of such proposed county 
library district, and of its finding aforesaid, 
and shall order that the propositions of' such 
petition be submitted to the voters of such 
proposed district at the next annual election 
to be held the first Tuesday in April, and that 
the clerk o:f the county court shall cause to be 
published the proposition or propositions of 
such petition, and said county clerk shall cause 
said proposition or propositions to be published 
in the manner, as near as may be, with the pub
lication of tthe nominations to of'fice,t as pro
vided in section 120.580, RSNo 1949. Such order 
of court and such notice shall specify the name 
of the county and the rate of taxation mentioned 
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in said petition, and such county clerk shall 
make and file in his office, return of service 
or fiJUOh notice, and every. voter within said 
pl'oposed.county library distl'iot may, in his 
proper dist~ict vote 

"'For este.blisbing _county library district' 
or 
'Against establishing _county library 
distr:tot.• 
and may vote 
tFor mills tax for a tree county library,* 
or 
'Against._ ___ mills tax for a free county 
11 br-ary_. t 

provided, that in case the boundary limits or 
any city or town herein mentioned are not the 
same with ~he school district of such city or 
town, and such school district embraces terri~ 
tory outside the boundary lill'Jits of such city 
or town, then all v9terst otherwise quali.f~ed 
and residing in such school district and outside 
the li~ts of suoh city o.r town, shall be eli· 
gible to vote on any propo13ition or matter of 
such library district, submitted to the voters 
at such election,. and may cast a vote thereon, 
at the nearest and most convenient district 
schoolhouse within said cqunty library district." 

Section 182.020 requires the county court of a county in which 
a library district has been established to levy a tax ror the county 
library fund, and reads as follows: 

"And if from .retums of such election, which 
shall be certified to the county court, the 
majority of all the votes cast on such proposi
tions at such election shall be 

1 For establishing county library district.• -
and for the tax for a free county li.brary, the 
county court shall enter of record a brief re• 
cital of such returns and that there has been 
established 

_____ county library district.• 

and thereafter such 
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__ .... county library district' 

shall be considered and helQ. to be established, 
shall be a body .oo~porate,. ll.nd known as such, 
and the tax specified in such notice shall sub
ject to provisions herein below or this section, 
be levied and collected, from year to year, in 
like manner with other taxes .in the rural school 
districts of said county. The proceeds ot such 
levy, tqgether with all interest accruing on 
same, with library fines, collections, bequests 
and donations in money shall be deposited in·. 
the treasury of the county and be known as the 
'county library fund,' and be kept separate and 
apart from other moneys of such county, and 
disbursed by the county treasurer only upon the 
proper authenticated vouchers of the county 
library boar(l herein mentioned, provided,. that 
such taxes shall cease, in case the regular 
voters of any such district shall.so determine 
by a majority- vote at any annual election h.eld 
therein, after petition, order of court, and 
notice of.' such election and of the purpose 
thereof, first having been made, filed and 
given, as in the case of e.stablishing such 
county library district .. " 

Section 182.050 provides for the appointment of county library 
boards and their removal,and we quqte said section as follows: 

"For tp.e purpose.of carrying into ef'fect 
seotion3 182.010 to 182.1301 in case a. county 
library district is established and a free 
county library authorized,. as provided in 
section 182.010, there shall be oreat.ed a 
county library board which shall oonai~t ot 
five members, the county superintendent of 
schools and four other members to be appointed 
by the county court; said superintendent to 
serve as e.x: officio during his term of o.ffice, 
and the other members to be appointed for 
terms of.' four years each, except that the.m..em ... 
bars of the first board shall be appointed 
for one, two, three and four years, respec
tively. The county court may remove any 
member from the board for misconduct or neg
lect of duty. Vacancies in t~e board occa• 
sioned by removal, resignations or otherwise 
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shall be reported to the county court and 
be filled in like manner as original appoint• 
menta. No member of the board shall receive 
compensation as such." 

. . 

Section 182.060 gives the library board authority to organize, 
and is as follows: 

"Said board, immediately after the appoint• 
ment by the county court or the tour members 
of the board• Shall meet and organize by the 
election of one ot their number as president 
and by the election of such othe;r o.fticel:'s 
as they may deem necessary, shall make and 
adopt such bylaws, rules and regulations to~ 
their own guidance as may be expeQient, not 
inconsistent with law, shall adopt such 
reasonable rules and regulations as shall 
render the use of said county library of the 
greatest benefit to the greatest number, 
shall, in case such library district estab• 
lishes its own free county library, appoint 
a properly qualified librarian _and necessary 
assistants, subject to the provisions ot 
sections 182.010 to 182.130; and shall in 
general carry out the spirit and intent of' 
sections 182.010 to 182.1,30 in establishing 
and maintaining such rree county library and 
branches thereot.u 

Section 182.070 provides the power ot a. library district which 
is to be exercised through its board, and reads: 

"Said ' county library district' as such 
body corporate, by and through s~id county 
library board, shall have power to sue and 
be sued, to complain and defend, and to make 
and use a common seal, to purchase or lease 
grounds, to lease, occupy or to erect an 
appropriate building or buildings for the 
use of said county library and branches 
thereof, and to sell and convey real estate 
and personal property for and on behalf of 
the county library and branches thereof, to 
receive gifts of real and personal property 
for the use and benefit of such county 
library and branch libraries thereof, the 
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Honorable Robert L, Carr 

same when accepted to be held and controlled 
by such board, according to the terms of the 
deed, gift*· devise or bequest of sueh prop ... 
erty~" 

> • 

Section 182,090 requires the county library board to .file its 
annual report with the county cour·t, and reads as follows t 

"The said county library board shall make 
on or before the second Monday in June of· 
each year, an annual report to the county 
court, stating the condition of their trust 
on tha first ~r May of that y•ar, a copy ot 
which report shall, at the same time, be 
submitted to the Missouri state library. 
Said report shall be framed in accordance 
with the laws governing public libraries." 

In the case of State ex rel. McKittrick v. Bode, 342 Mo. 162, 
Director Bode of the Missouri Conservation Commission was sued at 
the instance of the Attorney General in quo warranto proceedings 
to oust the director from office upon the ground that he had failed 
to comply w1 th the legal .requirement that o ffioers W$re required 

. ,---

to live within the state one whole year next preceding their appoint• 
ment. It was claimed the director was not a public officer. but 
an employee of the Conservation Commission, and that he was exempt 
!'rom the requirement as to residence within the state. The court 
was of the opinion tha-t• although the directoJ? was appointed by 
the Commission, he was a public officer, and at l.o. 165·167, in 
discussing some of the characteristics and determining factors as 
to whether the director was a public officer, said: 

"It is not possible to define the words 
'public office or public officer." The 
oases are dete~ned from the particular 
facts, including a consideration of the in
tention and.aubject matter of the enactment 
of the statute or the adoption of the con• 
stitutional provision. In other words, the 
duties to be performed, the method of per
formance, end to be attained, depository of 
the power granted, and the surrounding cir
cumstances must be considered. In deter• 
mining the question it is not necessary that 
all criteria be present in all the cases. 
For instance, tenure, oath; bond, official 
designation, compensation and dignity of 
position may be considered. However, they are 
not conclusive.- It should be noted that the 
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courts and text writers agree that a dele• 
gation of some part of the sovereignpower 
is en important matter to be considered. 
The question is considered at length in 
46 Co.t>Pus Juris; page 924• In determining 
that a deputy sheriff was a public officer, 
we stated the rule as follows: 

"•A public office is defined to be "the 
right, authority and dutY"• created and con• 
!'erred by law, by which to.~ a given>pe.riod, 
either fixed by law or enduring at the 
pleasure of the. creating power1 an individual 
is invested with some portion of' the sever~ 
eign !'unctions of the government• to. be 
exercised by him for the benefit of the public." 
(Mechem, Pul>" Offices, 1.) The individual who 
is invested with the authority and is required 
to perform the duties is a public of'f'ioer. 

"'The courts have undertaken to give defini• 
tiona in many oases, and while these have been 
controlled more or less by laws of the partiou• 
lar ju.ris<:lietions, and the pq~ers conferred . 
and duties enjoined thereunder, still all agree 
substantially that if an officer reoei ves his 
authority from. the law and discharges some of 
the functions of government he will be n public 
officer. (:state v·. Valle, 41 I"lo. 30; People 
ex rel. v. Langdonj 40 Mich. 673: Rowland v. 
l-1ayor, 8.)N.Y. 376; State ex rel. v. l-1ay, 106 
Mo. 488.) · 

"'Deputy sheriffs are appointed by the sheriff, 
subject to the approval of the judge of the 
circuit courts; they are required to take the 
oath of office, vlh~oh is to be indorsed upon 
the appointment and filed in the office of the 
clerk of the circuit court. After appointment 
and qualifications they nshall possess all the 
powers and may perform any or the duties pre• 
sori~ed by law to be performed. by_ the sheriff. n 
(R. 0a 1869, sees. 8181 and 8182.) 

"tThe right, authority and duty are thus 
created by statute; he is invested with some 
portions of the sovereign functions or the 
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government to be exercised for the benefit 
of the public and is, consequently, a public 
officer within any definition given by the 
courts or text writers. 

tt •:tt can make no difference that the appoint• 
ment is made by the sheriff, or that it is 
in the nature ot an emplorment, or that the 
compensation may be t'1xe4 by eontract. The 
power of appointment comes t~m the State, 
the authority is derived from the law, and 
the duties are exercised tor the benefit of 
the public, Ohief Justice.MARSHALL defines 
a public oft'ice to be "a public eharge or 
employment. n (U, s. v. Mauri~e, 2. Brock, 96.) 
Whether a public employment constitutes the 
emplor.ee a public officer depends upon the 
source of the powers and the character of the 
duties ~~ * *' 
"It would not be possible for respondent to 
direct, regulate, guide, manage and superin• 
tend the matter of conservation without 
exercising some part or the sovereign power. 
Indeed, he is the chief administrator of all 
conservation matters. It follows that re• 
spondent, as director of conservation, is a 
public of.ficer.tt 

The above-quoted statutes prescribe the qualifications, 
appointment, terms and duties of members of the county library 
board, and in view of the provisions of said statutes, and also 
the definition and characteristics given of a public officer in 
the case of state ex 1nt. McKittrick v. Bode, supra, we feel that 
it would be difficult, if not impossible, to describe or classify 
a member of a county library board in any other manner than as a 
public officer. It is believed that the intent of the lawmakers 
in the enactment of statutes relating to county libraries is that 
members of such library boards were to be public officers, and 
we are unable to construe said sections in any other manner. 
Therefore, in view of the foregoing, it is our thought that mem
bers of county library boards are public officers within the 
commonly accepted meaning of the terms, "public office," and 
11public officer," and we are unable to construe said sections 
in any other manner. 
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We have determined that prosecuting attorneys and count7 
library bo~rd members are public officers, and the question re• 
m.aining tor ou.r .r;nal deter}ltination. is whether or not .the duties 
or the two offioe.t'a in a.t'ou.ttth class county are so inconsistent 
or repugnant to each other as to.render them incompatible, so 
that one person cannot legally hold both at the same time in the 
same county., 

Compatibility and\inaompatibility of offices is a common-law 
doctrine which was discussed in the leading Missouri case of 
State ex re1, Walker v, Bus, 13.5 Mo, .325, l.o. 3.38, where the 
COUl't sa1dt . 

"V. The remaining inquiry is whether the 
duties of the office of deputT sheriff and 
those of s<;hool director are a~ inconsistent 
and incompatible as to render it improper 
that respondent should hold both at the same 
time. At common law the only limit. to the 
number of offices one person might hold was 
that they should be compatible and consistent. 
The incompatibility does not consist in a 
physical inability of one person to discharge 
the duties of .the two o.ffiees, but thel'e must 
be some inconsistency in the functions of the 
two J ·some conflict in the duties required ot 
the of'fioera; . as where one has some super• 
vision of the other, is required to deal with, 
control, or assist him. 

"It was said by Judge F1olger in People ex rel~ 
v. Green, 58 N. Y. loo. eit. 304: 'Where one 
office Is not .subordinate to the other, nor 
the relations of the one to the other such as 
are inconsistent and repugnant, there is not 
that incompatibility from which the law de
clares that the acceptance of the one is the 
vacation of the other. The .force of the word, 
in its application to this matter is, that 
from the nature and relations to each other, 
of the two places, they ought not to be held 
by the same personi from the oontrar•iety and 
antagonism which would result in the attempt 
by one person to raithfully and impartially 
discharge the duties of one, toward the in
cumbent of the othe~. Thus, a man may not be 
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landlord and tenant of the same premises. He 
may be landlord of one farm and tenant or 
another, though he may not at the same . hour 
be able to do the duty of each rela.t;ton. The 
off'ioes must subordinate, one the otber, and 
they mustt per se, have the right to inter
fere, one with the other, before they are 
incompatible at common law.•" 

It will be no.ticed that Section 56.070, supra, requires the 
prosecuting attorney to represent his county in all ciVil, c.t-iminal, 
or other matters in which the interests o.t' the country are 1nvol ved. 
Section 56.100, supra, also requires him to give his free legal 
opinion upon questions of law uhen requested by the county court 
of his ootmty. From what has already been stated, we believe that 
the affairs or a eounty library district and its boa.rd are matters 
in which the interests or the county are vi tta.lly cono.erned, and 
which might require the services of the prosecuting attorney of 
that county. In this connection wa desire to call attention to 
at least a fE)w instances regarding county- library boards when the 
prosecutor's services are needed and when the furnishing of legal 
advice or other assistance beeomes the official duty o'£ the prose
cuting attorney .• 

. It will be recalled that Section 182,.090• supra;, requires 
the libral"y board to file its annual report with the oounty court, 
giving the oondi tion of the trust of said board. In the event the 
court requires the legal opinion of the prosecuting attorney upon 
any matter shown in the report, or pertaining to same, it will be 
the prosecuting attorney's duty to so advise the oourt• 

Again, if the library board has misappropriated any part of 
the tax tunds collected for., the support of the library, 1 t would 
be the official duty or the prosecuting attorney to institute 
criminal proceedings against the offending board members, as well 
as to institut.e civil proceedings against such board'm.embers tor 
the recovery of the funds for the benefit of the library district. 

Should any board member be found· guilty of misconduct in 
office and the county court should attempt to remove him under 
the provisions of Section 182.050, supra, and such boa.rd member 
would re1'use to vacate the office, it would then be the duty of 
the prosecuting attorney to bring quo warranto proceedings against 
such board member to oust him from office .• 

In all such instances. the county's interests would be in
volved, and we repeat that theprosecuting attorney's services 
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would be needed to safeguard the county• s int.erests, We feel that 
such instances are not extreme examples• but rather those which 
might be reasonably expected to happen during the·term. ot office 
ot any prosecuting attorney. 

In view of the foregoing, it is our thought that the duties 
of prosecuting· attorney and those of a member of a county library 
board of a fourth o~ass county are so repugnant or inconsistent 
to each other that said of'.fioen are 1nc6m.pat:tble, and one person 
cannot legally hold both offices at the same time in the same 
county-. 

CO:N"CLU3ION 

It is the opinion of this department tha.t the duties ot 
prosecuting attorney and those of a member of a col.lllty library 
board of a fourth class county are so repugnant or inconsistent 
as to render said offices incompatible. One person cannot 
legally hold both offices at the same time in the same county. 

The foregoing opinion,. which I hereby approve, was prepared 
by my Assistant. Pe.ul N. Chitwood. 

Yours very truly. 

JOHN M. DALTON 
Attorney General 


