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. ~AxA~ION: 

LANDLORD AND TENANT: 
· MYNICIPAL CORPORATIONS: 

Real property and ~pro¥ements constructed 
thereon which are owned by a municipality 
and leased t o a private corporation may not 

INDUSTRIAL DEVELOPMENT: be assessed against the municipality for 
property taxes but the private lessee's 
interest therein is subject to taxation . 

October 19, 1961 --F\ LED 

Honorable Stephen E. Strom 
Prosecuting Attorney 
Cape Girardeau County 
Cape Girardeau, Missouri 

Dear Sir: 

We are in receipt of your request for an opinion of this 
office, which request reads as follows: 

' 

"The Town Board of a Village in Cape 
Girardeau Count y has asked me to seek an 
op inion from your office with reference to 
the following questiont 

1 Is real property and the build
ings thereon subject to, county and 
village taxes which i owned by 
the village and upon which is con
structed a factory which is leased 
by the village to a commercial in• 
dustrv. and Qperated by that industry 
for pr.oflt?• 

"I have examined Section 137. 100, Re vised 
Statutes of ~ssouri 1959, and the cases in
terpreting the same and can f~d no determina
tion previously made upon this point. This 
particular village, which is contemplating 
construction of such an industrial ~acility, 
would like to have such property exempt from 
taxes . 11 

Inasmuch as you refer to the construction of an industrial 
facility by a municipality to be leased to a private concern, we 
assume that the village ~ question intends to proceed under 
authority of Seotione 71.790 to 71.850, RSMo 1961 Supp., recently 
enacted by the 7lst General Assembly. These sections set out a 
comprehensive scheme tor the authorization and financing of in• 
dustrial development projects to be constructed by municipalities • 
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Honorable Stephen E. Strom 

No provision is made regarding the taxation of projects thus 
eonetructed, so the general laws of taxation must apply. 

MUnicipally owned property 1a exempted from taxation by 
Section 6 of Article X of the Constitution of Missouri, which 
reads as follows: 

11 All property, real and personal, of the 
state, counties and other political sub
divisions, and non-profit oemeter1ee1 shall 
be exempt from taxation; and all property, 
real and personal, not held for private or 
corporate profit and used exclusively for 
religious worship, for schools and colleges, 
for purposes purely charitable, or for agri
cultural and horticultural societies may be 
exempted from taxation by general law. All 
laws exempting from taxation property other 
than the property enumerated in this art1• 
cle, shall be void." 

In accordance with t hat section, the General Assembly has 
enacted Section 137.100, RSMo 1959, the relevant portions of 
which are as follows: 

"The following subjects are exempt from 
taxation for state , county or local pur-
posess 

* * .. 
(2) Lands and other property be• 

longing to any city, county or other 
political subdivision in this sta te. in• 
c1ucUng market houses, town halls and 
other public atruotures6 with their fur
niture and equipment& and on public squares 
and lots ke~t open for health• use or 
ornament." 

The question thus presented is whether, 1n the light of the 
foregoing statutory and constitutional provisions, mun1e1pally 
owned property leased to a private corporation tor use aa a 
profit-making enterprise is taxable as against either the muni• 
eipaJty or the private lessee . It is the opinion or this oftice, 
aa elaborated here~, that the interest of the municipality in 
such property 1e exempt from property taxes but that the lessee• s 
interest in the property is subject to t$Xation. 
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Honorable Stephen E, Str~ 

Turning first to the question or the tax liability of the 
municipalitr, the case of Grand River Drainage Dist. v . Reid, 
341 Mo. 1246, 111 SW 2d 151, is illustrative of a situation in
volving the assessment or public lands leased for private use. 
The Drainage District held certain lands to protect its l i •n for 
drainage taxes and, being unable to sell the property, leased it 
to private i .ndividuals for farming. Taxes on the land were assess
ed against the Drainage District, the Col lector of N'evenue contend.ing 
that the land was being held and used in a proprietary and not in a 
governmental an~ public capacity. The Supreme Court hel d the Drain
age District to be a municipal corporation with3..n the meaning of 
Section 6 or Article X of the Constitution of 1875 (substantially 
identical~ Section 6 of Article X, Const. 19451 supra). The Court 
ent· on to declare the assessment void on the ground that the pri· 
vata use of the land did not affect its tax exempt status as the 
property of the Drainage District. 

The point was more clearly stated in School District of Berkeley 
v. Evans, 36 3 Mo . 2o8, 250 SW 2d 499. In that case an airplane 
manufaoturing and assembly plant owned by the City of St . Louis , and 
located on city-owned land in St . Louis County. was leased to a 
private aircraft corporation. Taxee on the plant were assessed a
gainst the City, which appealed• The Supreme Court held the proper
ty to be exempt under Section 6 of Article X of the Constitution, 
supra, and the assessment void . The Court said (l . c . 500): 

"It w:tll be noted that the section of the 
Constitution provides that ~ property 
of the state and other politiCal subdivi
sions enall be exe~t from taxation. The 
same sectlon)provides that property used 
excluaivelt for religious worship, schools, 
eto •• ~t e exempted from taxation by 
genera ail. (Italics our a . ) The test 
to be applied to property he~d by the state 
and its political subdivi~s is ownership 
while the test as to other exemptions which 
may be granted by general law is whether the 
property is being used for t he purposes 
enumerated. The rule applicable in such a 
situation is thus stated in 61 c. J . 420, 
Section 455: 

' * * * Where municipal ownership is 
made the sole teet of the exe~tion, -
the purpose of the use 1a immaverial. 
especially where use is made a condition 
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Honorable Stephen E. Strom 

in other exemption provisions in 
the constitution and omitted in the 
provision relating to municipal cor
porations, and even lfhere the exemp
tion statute further provides that 
"noth+ng herein contained ahall be 
construed to exempt from. taxation 
any part of a lot or bu1ldi.ng used 
for any private purpose or for 
profit," where the exemption itself 
is construed as having no reference 
to c1ty propert y; * * * *'· 

"In the case of City of Yankton v . Madson, 
70s. D. 627 . 20 N. W. 2d 371 1 the court 
reviewed th1.e question. Note what the court 
said, 70 s. D. loe. cit . 631, 20 N.W. 2d loc. 
cit. 372: tseveral of the states have identical 
or similar constitutional provisions, and they 
are generally construed to require the exemption 
of property owned by municipal corporations 
irrespective of use . 1 " 

From the foregoing i t is clear that land and buildings owned 
by a village and leased to a private firm to be operated for pro
fit may not be assessed against the village due to the exemption 
provided by Section 6 of AI·ticle X ~ Missouri Constitution, supra. 

With regard to the tax liability of the private lessee in 
State ex rel. Benson v. Personnel Rousing, Inc., Mo., 300 SW ad 
5o6, the Supreme Court considered the question of the taxation of 
the ~nterest of a private corporation leasing property of the 
United States for use as a commercial enterprise. In that case, ' 
the ~efendant leased a number of housing units from the Federal 
government for a period of 75 years. The lessee's interest was 
assessed as realty. The Court first cited State ex rel . Ziegenbein 
v. ~sa1on Pr&e School, 162 MO. 332, 62 sw 998, wherein it was held 
that the interest of a private individual leasing property from an 
exempt charitable institution could be taxed. The Supreme Court 
then went on to decide that the int•rest of a lessee of govern• 
mental property could similarly be taxed. Due to the fact that 
the lease period was for twice the estimated useful life of the 
buildings, the Court sustained the assessment at their full value, 
stating that the lessee would have the use and enjoyment of the 
full worth of the buildings. Tbe full value aspect of the case 
would appear to be a question solely or the correctness of the 
amount of the assessment and not one or tbe taxability or t he 
property. The Court also held the lesseets interest to be 
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Honorable Stephen E. Strom 

properly classed as realty for purposes of assessment. The 
significance of the case for present purposes lies 1n the 
Court • a affirmance of the principle of the separation of the 
interests in leased land f or p~osea of taxation where t he 
property is owned by an exempt governmental unit~ and leaaed 
to a private corporat ion f or commercial use. 

In view of the Supreme Court 1 s ruling 1n the Personnel 
Housing case, i"t 1B the opinion of this office that the 
property or which you inquire would be taxable a.ga:1nst the 
lessee to the extent of his interest therein. As previously 
stated. it is our o~~on that t he municipal owner of the 
J)roperty 1a exempt from taxation. 

CONCLUSION 

Real property and the improvements constructed thereon, 
which is all t he property of a municipality an~ l eased to a 
private concern for commercial uee, is not tar~ble against the 
mun1c1pality. Howe.ver, the l essee's interest in t he leased 
premise·s is taxable • 

The foregoing op1n1on 1 which I hereby approve , was prepared 
by my assistant , James J. Murphy. 

Yours very truly1 

THOMAS P. E1lffiMIQN 
Att orney General 


