
-

SCHOOLS : In 3chool districts organi~ed under Sectiorts 165 . 377-
165 . 553 having a population of 75 , 000 - 200 , 000 where 

SCHOOL DISTRI CTS : a city political committee does not exist , nominations 
of candidates for school directors must be made under 

ELECTIONS : Section 165 . 470 (3 ), RSMo 1959, i . e ., by petition in 
the manner provided by Sections 120 . 180 - 120 . 230 RSMo 

The school board of school distr icts organized under Sections 165 . 377 -
165 .553 having a popula.tion of 75 , 000 - 200 , 000 have no authority to set 
forth by rul e a method for nominating school board members . In school 
districts organized under Section 165 . 377 - 165 . 553, the school director 
e l ection must be hel d in April 1964 , even though no city political 
Gommittee exists . 

February 5, 1964 

Opinion No . 55 r-----------
F/Lf.;D/ Mr. Hubert Wheeler 

Commissi oner or Education 
Je ffe r son City, Nlaaouri 

Dear Mr. Wheeler: 
S5) 

This opinion ia rendered in reeponae to your request of 
January 2, 1964, for an official opinion of thie office. Your 
inquiry relat es to 11 the method of selection of nominee& ror 
membership to the board of education 1n a school district in 
a city or 75,000 populati on where the ci ty charter has elimi n
ate d the city political party committees within the e1ty. " 
You have posed the foll owing questions regarding t his matter: 

111. I s it mandatory that a d1atr1ct 
follow provisions as outlined i n 
Section 165.470 in the nomination 
of board members to be elected 
even though the party committees 
have been e1~minated? 

"2. If there is no central comm1 t tee 
i n the cit y, would the local 
board of education have the aut h
ority to establi sh rules and r eg
ulations setting forth a method 
to be used in the nomination of 
board members wit hin a district 
which has a city ot more than 
75,000? 

"3. Is it necessary that a district 
hold an election for board members 
in April, 1964, in the city where 
the central commi t t ee has ceased 
to exist? 

'' 4. I f the board has the author! ty to 
establish procedures for the nomi 
nation of board members, could t hoy 
e stablish the same provisions as is 
outlined i n Senate Bill 3 as passed 
by the 72nd General Assembly? 
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Section 165. 470, RSMo 1959, which provides for nomination 
of school direetors in certain districts states, in par-t; 

"1 . In any school dist~1ct in this 
state now or hereafter organized 
or governed as provided by sections 
165.377 - 165. 553, * • • having a 
population of mora than seventy• 
five thouaand and leas than two 
hundred thousand inhabitants , 
candidates for school directors 
may be nominated by a majorit¥ of 
the ~mber&~leet residing in aucb 
school districts of aach political 
party committee of the city 1n 
which said school district is 
located . 

... • * • * 
"3. Directors ror aueh school districts 

may also be nominated by petition in 
the manner provided by general law. u 

So tar as we have been abl~ to determine, Section 165.470 
is the only statutory provision for nomination ot school directors 
applicable to districts organized under Sections 165. 371 to 165. 553 
having a population of 75,000 - 200-000. We note tbat Section 
165. 470, ltSMo 1959, has been amended by Senate B111 No . 3 of the 
72n4 Oenera1 Aaaembly and will become Section 1642. 491 in the new 
codification or School laws to take effect Jul y 1, 1965. See: 
Section 162. 491, RSMo. 1963 Supp . , Appendix p . 182, However, 
Section 165. 470, RSMo 1959, statee the presently applicable law. 

I 

Section 165. 470, RSMO 1959, aete out the procedure for 
nominations of toembers of School boards of districts organized 
under Sections 165. 37'l - 165. 553 having a population of 75,000 
to 200,000 1nhab1ta.nts . Where the city eo.neerned does not have 
a eity political committee, the only method for nominating school 
board candidates is by petition unde.r subsection tbree, to wit: 

"3. Di~etors for such school 41str1cts 
may also be nom1na.ted by petition 
in the manner provided ~7 general 
law. " 
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Tbe words "in the manner provided by general law" eupra# 
refer ·to the Sections 120. 18o - 120.230# RSMo# which prescribe 
the contents, torm# and number of names required on nominating 
petitions. We are aware of the provision in Soction 120. 150 
RSRo 1959, that "Sections 120.140 - 120. 230 shall not apply to 
candidates for • • • school district offices . " Section 120. 150 
excepts Sections 120.140 - 120.230 trom applying to school dis
tricts generallz. Section 120. 150 is a general law. Secti on 
165 .470 (3) however, is a law ot particular application and is 
to be g.1.ven effect over any general law inconsistent W1 th it. 

" •Under tbe established rules ot statutory 
construction Where there are two laws re
lating to the same subject they must be 
read togethe.r and the provisions ot the 
one having a special application to a par
ticular subject will be deemed to be a 
qualification or, or an exception to, the 
other act general in its terms. •" 
Veal v. City of St . Lou1s1 Mo., 289 SW2d 7, 12. 

As to your first question, it is the ruling of thia office 
that the nomination proceso set torth in Section 165.470, BBMo 
1959, must be followed 1n districts coming within its terms and 
that where tho city political committee docs not exist the re
maining method (nomination by petition) must be used for nomina
Uor...a . 

II 

We turn now to you~ second question, whether the school 
board of a district organized under Sections 165.377 - 165.553 
having a population or 75~000 to 200,000 has authority to make 
rules and regulations setting forth a method of nomination. 

School district boards have only such powers as are ex
pressly granted by the legislature or as can be necessarily 
implied from the 1r granted powers . 

11 * • • A board ot directors 1s but a 
creature or statute, and its members 
can exercise no authority unless the 
same is either expressly conferred or 
else ~aes by necessary implication 
from the powers that are conferred. n 
CaRp Girardeau School District No . 63 
v. rye ;-wo. , 225 sw2a a.. 488. 

It is selr-ev1dent that a school board could not promulgate 
regulations Which are inconsistent with legislative enactments . 
The expression of the legislature prevails over any school 

I I 



Mr. Hubert Wheeler -4-

district regulation. 

"The Legislature has declared the public 
policy ot this state, • • •. Respondent 
is merely the instrumentality ot tho 
Legislature, created tor the purpose or 
carrying out that policy. It haa no 
power to adopt a rule, or follow a prac
tice, which results in nullifying the 
expressed will of the Lesislature . " 
State ex rel. Spr1n,tield Warahouse and 
rrana£er co. v. PUb !c Sirv!ce commlsolon, 
MO. App. , 225 sW2d 192, 1gli. 

Accord a 73 CJS, Publ1c Administrative Bodies, §~ . 

Tho Legislature bas set out a method ot nominations t or 
acbool d1atr1cta organized under Sections 165. 377 - 165.553 
having a population of 75 1 000 - 200 1 000 in Saction 165. 470 
RSJt) . 1959. We therefore, rule that school boards ot auch 
districts have no authority to set forth another method for 
nominating board ••bers . This ruling also answers your 
fourth question. 

III 

Your third quest;1on is, "Is it neco8S&r'J' that a d1atr1ct 
hold an election f or board members in April, 1964, in the city 
where the central cOIIIDittee has ceased to oxint?" 

Section 165.383 RSMo 1959 applicabl e to school districts 
organized under Sectionsl65. 377 - 165.553 having a population 
or 75,000 to ~00,000 provides: 

"The qualified voters or tho school dis
trict ahall on the first Tuesday attar 
the first Monday in Apri l, in tho yoar 
1910, * • • (and) every two yeara there
after • • * shall e lect two directors 
• • •. " (Parentheses added). 

That ia, an election or two directoro in April 1964 is 
required b~ statute . We can coneo:ive ot no reason excusing 
compliance with the statutory mandate . 

CONCLUSION 

Therefore, 1 t is the op1rU.on or thio office that: 
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1. In school diatr1cta organized under Sect10J't) 165.377 -
165.553 hav~ng a popUlation of 75,000 - 200~000 Where a c1ty 
political committee does not eXl.st ., nominations of candidates 
ror soh~ol directors must be Made under section 165.470 (3) , 
R8Jio 1959, 1 .e . , by petition in tho manner provided by Sections 
120.18o -.120.230 RSMo. 

2. The school board of sch~ol d1str1cts organized under 
Sections 165 . 377 - 165 . 553 having a population of 75,000 -
2001000 have no authority to set forth by rule a method for 
nominating school boara membors . 

3. In school districts organized under Sections 165.377 -
165.553 hav1ng a population of 75.,000 ~ 200,000, the school director 
eloct1on req~red by Section 165 . 383., RaMo. 1959, must be h~ld 1n 
Aprll 1964., even though no city political eo~1ttee e~1sts . 

The foregoinG opinion uhich I hereby approve was prepared 
by my assistant, Louis C. DoFo~ , Jr . 

LCD/dg 

Yours very truly, 

l 

f liSIIAs F. !XOtMiJN 
Attorney QcnerDJ. 
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February 10, 1964 

Mr. Hubert \'iheeler 
Commissioner rf Education 
Jefferson City, Missouri 

Dear Mr. Wheeler : 

RE : Opinion No . 55 

This letter is in response to your telephone inquiry of 
February 7 , 1964. In a recent opinion of this office (Op . 55 
to Hubert \Vhee ler i ssued February 5 , 1964) we ruled : 

"1 . In school districts organized under 
Sections 165. 377 - 165.553 having a pop-
ulation of 75 , 000 - 200,000 where a city 
political committee does not exist , nom-
inations of candidates for school directors 
must be made under Section 165.470 (3), 
RSMo 1959, i . e . , by petition in the manner 
provided by Sections 120 . 180 - 120 . 230 RSMo . " 

Section 120 . 220, RSMo 1959, states that petitions for 
nomination under Sectionsl20 . 140 - 120 . 230 shall be filed 
with the proper officer at least sixty-eight days previous 
to the day of election. You request amplification of our 
ruling quoted above as effected by Section 120 . 220 , i . e . , 
does the sixty-eight day provision of Section 120.220 apply 
to petitions for nomination of school directors under Section 
165 . 470, RSMo . 1959? 

Section 165.470 (3) cited in our ruling provides : 

"Directors for such school districts 
may also be nominated by petition in 
the manner provided by general law." 
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The answer to your present inquiry is found in the meaning and 
effect of the phrase , 11 in the manner" 

The particular question here is whether the phrase 11 in the 
manner" includes the time provisions of Section 120 . 220 . In the 
case of Moore v . City Council of City of Los Angles, Calif . , 
209 S. W. 64 , 66 it was said : 

"Whether the word ' manner ' shall be con
strued as including, not only the way or 
mode of doing a thing , but also the time 
of doing it, depends upon the intention 
of the lawmakers , to be gathered from the 
context ; that is , the ' manner ' of doing a 
thing and the ' time ' of doing it are dis
tinct things, and ordinarily the word 
' manner ' will not be construed as includ
ing theelement of ' time ' unless it shall 
appear from the context that the lawmakers 
intended that it should . " 

Under the Moore rule , supra , unless the intent that the time 
provisions of Section 120 . 220 shall apply to Section 165.470 is 
manifest in the provisions of Section 165 . 470 , the\>hrase , "in the 
manner" is not to be construed as including the element of time . 
No provision of Section 165 . 470 indicates expressly or impliedly 
that the Legis l ature intend the time element of Secti on 120 . 220 
to apply to nominations of school directors under Section 165 . 470 . 
Further we are of the opinion that a comparison of the subject 
matter upon which Section 120 . 220 and Section 165 . 470 operate 
manifest an intent that the sixty-eight day requirement of Section 
120 . 220 shall not apply to nominations of school directors under 
Section 165 . 470 . 

Section 165 . 470 does not set out procedures for nomination 
by petition rather, it adopts by reference in subsection ( 3) 
11 the manner provided by general law . 11 The procedures of general 
l aw for nomination by petition are set out in detail by Sections 
120 . 180 - 120. 230 . If the Legislature intended to adopt the pro
cedures set out in Sections 120 . 180 - 120 . 230 literally and 
entirely, they could have easily done so by definite words to 
that effect . It is significant therefore that the Legislature 
did not use such words but instead used the phrase "in the manner 11

• 

It is our opinion that subsection (3) of Section 165 . 470 does 
not adopt every literal detail of Sections 120 . 180 - 120. 230 
but only the mode of procedure defined by these sections so 
far as such is applicable to the subject matter of Section 
165 . 470 . The phrase , 11 in the same manner" , has been held to 
mean "by the same proceedings so far as applicable to the subject 
matter" . State v . Cook, Tex ., 14 S . W. 996 , 998 . 
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State and county wide elections involve numerous candidates 
and the procedural complications are many . Nomi nations must be 
determined in suff icient time to prepare the ballot . 

Section 120 . 220 pr incipally appli es to general elections of 
state and county officers . In such elections party candidates are 
nominated by primary election about three months before the 
general election . Primary candidates are required to file about 
three months before the primary ( §120.340). In this context , 
Section 120 . 220 , requires nominating petitions to be filed sixty
eight days before election . Section 165 . 470 , however , operat es 
only in elections within a school district . The offices to be 
filled are few and the candidates not numerous . The ballots are 
easil y prepared . Under subsection (2) of §165 . 470 , nominations 
by political parties need not be filed until ten days before the 
election. In this context it is not reasonable to assume that 
the Legislature intended to require nominations by petition to 
be filed sixty - eight days before election . The sixty- eight day 
requirement of §120 . 220 is not reasonably applicable to the sub 
ject matter of §165. 470 , i . e ., the nominat ion of s chool board 
directors . 

The sixty- eight day requirement of Section 120 . 220 fits 
into the pattern for general elections where all nominations 
are made well in advance of the election, however , it does not 
fit into the pattern for school director elections where party 
nominations may be made up to ten days before the election. 
Therefore , it is our opinion that the provision of Section 
120 . 220 , requiring nominating petition to be filed sixty- e i ght 
days before the day of election does not apply to petitions for 
nomination of school directors under Section 165 . 470 . 

Since the sixty- eight day requirement of Sect i on 120 . 220 
does not apply , there is no time set by statute for the filing 
of nominating petitions under Section 165 . 470 (3) . Therefore , 
such petitions may be filed at time prior to the election which 
allows reasonable time for the preparation of the ballots . Since 
subsection (2) of Sect ion 165. 470 allows nominations by political 
parties to be filed up to ten days of the elect ion , it is our 
opinion that nominating petitions filed ten days prior to election 
would be filed within a reasonable time before the election . 

We note in closing that Section 165 . 470 , RSMo 1959 , as a mended 
by Senate Bill No . 3 of the 72nd General Assembly does not adopt 
11 the manner provided by general law." Thus , the foregoing dis
cuss ion will have no app l ication after the effective date of 
Senate Bill No . 3, July 1 , 1965 . The law , renumbered as Section 
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162 .491, wil l then provide : 

u 3. Directors for urban school districts 
may also be nominated by petition to be 
filed with the secretary of the board and 
signed by a number of voters in the dis 
trict equal to ten per cent of the total 
number of votes cast for the di rector re 
ceiving the highest number of votes cast 
at the next preceding biennial election." 

LCD/dg 

Yours very truly , 

tHeM!s F. EAGLEToN 
Attorney General 


