
May 12, 1966 

Honorable J ack J . Schramm 
Missouri House of Representatives 
7701 Forsyth, Suite 574 
Clayton, Missouri 63105 

Dear Representative Schramm : 

OPINION NO . 269 
Stevens 
Answered by letter 

FILED 

~69 
Your l etter of April 8, 1966, r equesting an opinion from this 

office is as follows: 

"I am a member of the House Workmen ' s Compensation 
Committee and am considering introducing some l egis
lation in this area . Specifically, I am presently 
studying the question of whether Missouri ' s second 
injury fund, under the Workmen ' s Compensation Law, 
applies to the epil eptic . 

"On page 73 of Barrow & Fabing ' s ' Epilepsy and 
the Law, ' (*)Missouri is cited, in a groupin§ of 
thirty-four states , for the proposition that the 
combined effect of the first and second injuries must 
meet the test of total and permanent disability, and, 
therefore, persons having latent impairments who sus 
tain injury r endering them partially and permanently 
di sabled would not be covered by the second injury 
fund . 

"However, from my reading of the statute, that con
clusion app ears inaccurate since Section 287 .200 
(SIC 287 .220) , RSMo provides for the application of 
the second injury fund to permanent partial as well 
as to permanent total disability. MOreover, in 
Missouri, it is not necessary that the prior injury 
be due to accident or that it had been compensable. 

"On the other hand,Missouri's statute is not explicit 
in its definiti ons; there is no precise language that 
settl es the questi on of the includability of a latent 
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impairment such as epilepsy in the provisions 
relating to the second injury fund . Qualifying 
amendments to the \o/orkmen ' s Compensation Law 
might very well be appropriate, but I am in
terested in learning your opinion of the state 
of the lm'l as it presently stands . 

''rwzy- question, stated once again, is : DOES THE 
SECOND INJURY FUND OF THE 1-USSOURI \'IORKMEN 1 S 
COMPENSATION LAW APPLY TO THE EPI LEPTIC? 

"(*) Roscoe L. Barrow and Howard D. Fabing, M.D., 
E*ile~sy and the Law . For information concerning 
t isook, address: Paul B. Roeber, Inc., r~edical 
Book Department of Harper and Bros ., 49 East 33rd 
Street, New York 16, Ne\-t York . " 

Because by law the Attorney General is charged with re 
presenting the Second Injury Fund we think it inappropriate 
to try to write an opinion on your inquiry and instead state 
the Attorney General ' s position respecting the ideas raised 
by your inquiry . 

You quote from Barro\'1 & Fa bing 1 s "Epilepsy and the Law". We 
are not familiar \'lith this work and hence we are unable to com
ment on the statement therein . 

Your letter asks if the Second I njury Fund Law applies to the 
epileptic . It is impossible to give a yes or no answer to that 
question . Each case must , of necessity, be answered according 
to the facts in that particular case. 

It should be kept in mind that the fundamental purpose o1' 
a Second I njury Fund is to permit the employment of the physically 
handicapped, \'li thout hardohip on the employee or the employer . 

Second Injury legislation varies greatly in the various states . 
Many states require that the prior disability be from the l oss, 
or loss of use, of an eye , l eg, arm, foot or hand, and many also 
require that the last injury be from the loss , or loss of use, 
of another such member or or gan . 

The State of California formerly had a Second Injury Law 
similar to the one in Missouri, which covered ~ permanent 
partial disability without requiring a minimum extent of dis 
ability . 
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Like our la\'1, there was no attempt to restrict claims to those 
who \'tere really employment handicaps . With this law in effect 
in California claims against the Fund pyramided rapidly and 
many referees awarded payment in cases where the pre-existing 
condition, Nhile perhaps contributing to the employee's present 
disability, wa s not actually disabling before his last injury . 
The Attorney General of the State of California described these 
claims as "cases \'lhere the pre -existing condition was mere l y 
a latent, asymptomatic and a non-disabling pathology." The 
failure of the California law to set a minimum extent of dis
ability for the last injury r esulted in an even greater problem, 
since it permitted claimants afflicted with major, but latent 
pre-existing disabilities to become eligible for lifetime 
pensions from the Second Injury Fund, if they sustained a second 
injury of a minor nature . The same situation now exists in 
Missouri . 

California has since amended its law, which is titled The 
Subsequent I njury Law, so that it is required that the previous 
disability must be equal to 70 percent or more of the body, or 
the previous disability affected a hand , an arm, a foot, a leg, 
or an eye , and the disability r esulting from the last accident 
affe cts the opposite and corresponding member, or the permanent 
disability from the last accident considered alone and without 
r egard to the ~ of the employee is equal to 40 percent or more 
of the total diSability . 

California has held that the sections of their Subsequent 
Injury Act are "not to be construed in such a manner so as to 
mal<:e them a state health plan or welfare organ."; Subsequent 
Injury Fund vs. Induetrial Accident Commission, 217 C.A . 2d 322; 
and also that the Act 11\'tas not intended to apply to asymptomatic 
disease processes which were unknown to both employee and employer 
and which i n no-wise inter fered with the employee ' s ability to 
\iork." State vs. I ndustrial Accident Commission, 288 P . 2d 31. 

It is our position that it was not the intention of the Legis
lature to make the Fund an old age pension program, or a state 
welfare organ. 

I n Section 287.067, which defines occupational disease , the 
statute provides, "Ordinary diseases of life to which the general 
public is exposed outside of the employment shall not be com
pensable * * *. 11 
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I t is true that Section 287 .220, in defining a Second In
jury case , provides, in respect to the first disability that 
the disability may be one "whether from compensable injUI"'J or 
otherwise ." I t is our position that a latent heart condition, 
arthritis , diabetes , arteriosclerosis, et cetera, that has not 
disabled the claimant , does not present a situation upon which 
a Second Injury case c&n be basea . 

In the last year or tNo, a large number of cases have been 
fi l ed against the Fund, bottomed upon a nondisabling diseased 
condit ion . Particularly is this true where the claimant is 
sixty years or older, and the previous disability is the resul t 
of general debility , due to the passage of years. He r ecently 
\'lere called upon to defend a case for total disability against 
the Fund t'lhere the claimant \'la s eighty- two years old. vie have 
continued a vigorous opposition to these cases, principally 
because we do not believe that the allowance of large sums 
against the Fund and the attendent life pensions arc in keeping 
\·Ti th the purpose for \'lhich the Fund is created . Our situation 
is rapidly approaching the situation that occurred in Calif ornia, 
some ten or fifteen years ago. 

Our defense against this type of case , \'Then t he previous 
• disability is a disease condition and not disabling is three 
fold . First, as stated, \TC main cain the Act was never meant to 
cover situations of this type . Second, we maintain that no 
previous disability existed as r equired under the terms of t he 
Act , and third, that the last injury a ggravated a nondisabling 
condltion, and he nce is the responsibility of the last employer . 
The case of Garrison vs . Campbell, Mo., 297 s.w. 2d 22, 25, so 
holds : 

"Having found it apparent that the purpose 
of Section 287.220 (1) is to prevent du
plication of compensation for disabilities, 
our appellante courts have declared that 
compensation for the last injury should be 
limited to the extent that it enhances or 
adds to disability already existi ng . But , 
it is equally clear and uell-settled, a s a 
necessary corolla~, that the provisions of 
Section 287.220 (lJ may be invoked only in 
those cases where disabilit~ exists at the 
time of the last injury, an that this 
statute does not apply where a previously
injured employee has recovered completely 
prior to such last injury. Burgstrand v. Crowe 
Coal Co., 333 Mo . 43 , 62 S. \'1 . 2d 406, 408-409 (5-7); 
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Komosa v. Monsanto Chemical Company, Mo . 
App . , 287 S. ':I. 2d 374, 377 (5); Fuytinck 
v . Burton ',1. Duenkc Building Company, Mo. 
App . , 280 S.\'1. 2d 449, 455 - 456. So \'lhether, 
at the time of the 1954 accident, claimant 
had any pre -existing disabilit{ became the 
determinative issue in the ins ant case. 11 

In Gregg vs . St. Louis Independent Pacl-::ing Company, !llo . 271 
S. W. 2d 223, 225 , the Court said: 

11There is but one point raised in this appeal . 
It is contended that the claimant failed to 
prove any causal connection between her fall 
and the disability that she nm·1 has . 

11This court held in Harder v . Thrift Con
struction Co ., f-1o. App ., 53 s:.'l . 2d 34, loc . 
cit . 37: 

[1 ] ' Generally speaking, the rule is 
that the act contemplates latent or 
dormant ailmentz; that the existence 
of a disease '•lhich does not impair 
the employee ' s ability to work Nill 
not prevent a recovery if the acci 
dental injury accelerates or ag
gravates such disease to a degree 
of disability or of death; and that 
an actual aggravation of an existing 
infirmity caused by accident arising 
out of and in the course of the em
ployment , is compensable , even though 
the particular accident would have pro
duced no such result in the case of a 
normal and healthy individual. ' 

" I n DeLille v . Holten- Seelye Co ., 334 Mo . 464 , 
66 S. W. 2d 834, our Supreme Court quoted and 
appr oved the above portion of our opinion in 
the Harder case , and again in Wills v . Berberich ' s 
Delivery Co ., 339 f•Io . 856, 98 S. \v . 2d 569, the 
same statement \'laS held to set forth the es 
tabli shed rule . Cheek v . Durasteel Co. , Mo . 
App. , 209 S. W. 2d 548; Christ v . St . Louis 
Malleable Casting Co., Mo . App. , 213 S. W. 2d 
636 , 641. 
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"The point is thus resolved to the question 
of whether or not there was proof that a 
pre -existing ailment which did not disable 
claimant t'las aggravated by her fall to such 
a degree that she t'ias thereafter disabled 
because of it . " 

I n fact, claimants have contended , successfully , that \'/here 
the employee ' s pre-existing condition of hypertension, and ar
teriosclerosis or other diseases, \•ra s aggravated by the last 
accident, they may recover against the employer and make no claim 
that the case is a Second Injury case . Gennari vs . Norwood Hi lls 
Corporation, Mo . , 322 S. 1:1. 2d 713, 722, 723: 

"* * * The claimants correctly contend that 
the existence of a disease or disorder which 
does not impair the employee ' s ability to 
\'tork \'lill not prevent a recovery under the 
compensation act if an accidental injury 
aggravates such disease to a degree of dis
ability or accelerates death even thouuh the 
particular accident would not have produced 
such a result in the case of a person not 
so afflicted . Conley v . Meyers, Mo . , 304 
S. W. 2d 9, 13 [6]; Garrison v . Campbell •66 • 
Express Inc . , f4o. App . , 297 S. H. 2d 22, 29 
[6 ] ; Cheek v. Durastecl Co., Mo. App ., 209 
s.w. 2d 548J 555 [5] . 11 

It has also been held in this state that if the employee had 
a congenital condition that was undiscovered, an aggravation of 
such condition by the last accident is the responsibility of the 
employer . And here again, there was no attempt to make a claim 
against the Fund: 

I n the ca se of Lofton v . Armour & Company, Mo. 311 S. i'l . 2d 
350, the Court states: 

11 * * * If the employee had a congenital con
dition in the back, which had not theretofore 
impaired his health or \'forking ability, but 
that the accident aggravated such condition, 
then he would be entitled to compensation for 
such impairment . Hammett v . Nooter Corporation, 
flto . App . , 264 S. ltf . 2d 915 ." 

To revert to your quection, Does the Second Injury Fund apply 
to epileptics? Your question is too broad to be answered specifically . 
The facts in each case must be studied as applying to the situation 
involved. 
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We doubt that the mere fact that the claimant is an epileptic, 
would in and of itself, be a sufficient "disabling condition" 
upon \·thich to base a 3 ~cond I njury Case . It is our under
standing that most types of epilepoy, like diabetes, may be 
controlled by medication, and therefore are not disabling . 
I f the epilepsy \'tas latent and the claimant was not disabled 
by reason thereof, and if the last injury aggravated his con
dition, or if the last accident caused the epilepsy , he should 
be able to recover from the last employer . 

\ve know of no cases in this state , or for that matter, 
cloe\·rhere , where epil ep sy \'/Us the basis of a Second Injury claim. 
T:le cannot categorically state that epileps:y could not be the basis 
for a Second I n "fury ca · ~ . ~le can only add that \tie \•rould de fend 
the matter if tne facts Harranted, on the t:rinciples as set forth 
herein. 

The foregoing statetnent which I hereby approve \'las prepared 
by ny asoiotant , 0 . Ha~pton Stevens . 

OHS/fb 

Yours very truly , 

NOR!> IAN H. Mi"DERSON 
Attorney General 


