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If Oakland , a fourth cl~ss city 
under ten thousand population 
which has liquor by the drink, 
and Glendale, a fourth class 
city under ten thousand popu-
lation which does not have 

liquor by the drjnk, consolidate under Sections 72.150 and 72.155, 
RSMo Supp. 1965, the new municipality will not have liquor by the 
drink and to have same \vill have to hold an election under Section 
311.110, RSMo 1959, and related sections for liquor by the drink 
in the entire new municipality. 

November 23, 1966 

OPINION NO . 320r-----

Honorable Alfred A. Speer 
Representative, 12th District 
St . Loui s County 
Mis souri House of Repr·esen ta ti ves 
840 Alexandria 
Glendale, Missouri 

Dear Mr . Speer: 

Fl LED 

J,A() 

This is in answer to your request for an opinion concerning 
the question whether in a consolidation of two fourth class cities 
the part of the new city which formerly allowed liquor by the 
drink could continue to do so while the part of the new city which 
d1d not allow liquor by the drink could remain dry. You have 
stated that the cit ies in question are Oakland , which has liquor 
by the drink, and Glendale, which does not have liquor by the 
drink. 

Section 311.090, RSMo 1959, provides for the sale of liquor 
by the drink and where such sales are legal. Such sales are not 
legal in any incorporated city having a population of less than 
twenty thousand unless authorized by a vote as provided in Sections 
311 .110 , 311.120 and 311.130, RSMo 1959. 

111e note that both Oakland and Glendale, as of the last census 
of the United States, had a population of less than ten thousand . 

Section 311 . 110, Bllpra, reads as follows : 

"Upon application by petition signed by 
one-fifth of the qualified voters of any 
incorporated city, who are qualified to 
vote for members of the legislature in 
such incorporated city of this state, the 
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board of aldr-men, c1Ly council or other 
proper officials of such incorporated city 
shall order an election to be held in such 
1ncorpo.ated city , at the usual voting 
precincts for hold ing any general elec-
tion for stat~ off i cers , to take place 
within forty day s after the receipt of 
such petition, to determine whether or 
not intoxicating liquor , as defined in 
this chapter, other than malt liquor con
taining not to exceed five per cent of 
alcohol by weight , shall be sold, f urnished 
or given away within the corporate limits 
of such incorporated c i ty ; such e lection 
shall be conducted, the returns ther eof 
made and the results thereof ascertained 
and determined in accordance in all 
respects wilh the l aws of this state 
governing general elections for city 
officers , and the result thereof shall 
be entered upon the rec01·ds of such 
board of aldermen , city council or other 
proper officials, and the expense of such 
election shall be paid out of the city 
treasury, as in the case of an election for 
city officers ; provided, that at an e lection 
held under the provisions of t his section, 
no one shall be ent i tled to vote who is 
not a resident of such incorporated city , 
or who is not a qualified voter of such 
incorpor&ted city; prvvided , that no such 
election held under the provisions of this 
section shall take place on a ny general 
election day, or within sixty days of any 
general election held under the consti
tution and laws of this statP, so that such 
elections as ar~ held under this section 
shall b e special elections and shall be 
separate and distinct from any other 
el ection Nhatever ; provided further , that 
the board of aldermen, city council or 
other proper officials shall determine the 
sufficiency of the petition presented by 
the poll books of the last previous city 
election." 
(Emphasl s added). 

It was under this section that Oakland adopted l iquor by the 
drink . 
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When a proposal for liquor by the drink is approved by the 
voters and after publication of the results of the election for 
four consecutive weeks, then the provi s ions of Chapter 311, RSMo , 
take effect after the date of the las t publication. Section 311 . 
140, RSMo 1959. 

You state that Oakland and Glendale plan to consolidate under 
the provisions of Sections 72 .150 through 72.220, RSMo, and in 
particular to util~ze Section 72.155 . 

Section 72 . 150, RSMo Supp. 1965, provides for t he consoli
dation of cities and reads as fol lows: 

"When two or more cities, towns or vil
lages , other than those l ocated in coun-
ties containing a city, or a part thereof, 
of more than four hundred t housand and 
less than seven hundred thousand i nhab
itants, in this state adjoining and 
contiguous to each other in the same or 
adjoining county shall be desirous of 
being consolidated, it shall be lawful for 
them to consolidate under one government 
of the class under which any of them was 
organized or the class provided for the con
solidated population, in the manner and 
subject to the provi sions herein prescribed ." 

37 Am . Jur., Municipal Corporations , Section 21 , says that : 

"Where existinp- municipal corporations are 
consolidated, usually a new corporat ion is 
created and takes the place of the old, and 
the latter cease to exist and can no longer 
exercise any corporate power , unless their 
existence is expressly continued for some 
specifJc purpose ." 

If Oakland and Glendale consolidate , they will become a new 
corporate entity and as such have no ordinances or government 
except as provided under the provisions of Sections 72 . 150 through 
72 .220 , supra . 

Section 72 . 155, RSMo Supp. 1965, provides that consolidation 
may be instituted by the municipaliti es by ordinance and that the 
ordinance, i n addition to certain requirements , may conta in cer
tain provisions as follows: 
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* * * * 
"2. The ordinance may contain the name 
of the municipality as consolidated , the 
form of government to be adopted and the 
details of transition, such as which offi
cers will serve, which employees shall be 
r etained, what taxes will be collected , 
what ordinances will be in effect and 
similar matters for the operation of the 
consol idated municipality until the new 
governing body proviaes otherwise ." 

Thus, Oakland and Glendale may provide what ordinances should be 
retained and thus be in effect in the new municipality . 

The voters in the respective citie s to be consolidated must 
then vote in a general election for or against consolidation and 
necessarily for or against what ordinances should be retained . 
Section 72.170, RSMo Supp. 1965. 

The adoption of liquor by the drink , by Oakland, however, 
was not by ordinance but by a vote at a special election. There
fore, because liquor by the drink must be adopted at an election 
"separate and distinct from any other election whatever" (Section 
311 . 110) and because as a result of the consolidation the new 
municipality will be new and have a population of under twenty 
thousand, it is ot.·.r opinion that the new municipality cannot re
tain the Oakland authority and will not have liquor by the drink. 
The nevr municip"'li.._y 1ri:!.l be a municipality under twenty thousand 
that has never itself voted in liquor by the drink . 

Since it is our opinion th~t the new municipality will not 
have liquor by the drink at all as a result of the consolidation, 
the answer to your question of whether the Oakland part of the new 
municipality could continue "wet" and the Glendale part continue 
"dry" must necessarily be no . 

The new municipality to have liquor by the drink will have to 
hold an election under Section 311.110, supra, and related sections. 
If an election is held, the question voted on is if liquor by the 
drink shall be perrnit~ed ir the entire municipality and not only 
certain sections. We refer you, for your study , however, to 
State ex rel. Hewlett v. Womach, 355 Mo . 486, 196 S . W. 2d 809, 
dealing with the regulation of liquor by municipalities. 

CONCLUSION 

I t is the oplnion of this office that if Oakland, a fourth 
class city under ten vhousand population which has liquor by the 
drink, and GlendaLe, a fourth class city under ten thousand popu-
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lation which doe~ not have liquor by the drink , consolidate under 
Sectior1S 72 . 150 and 72.155 , RSMo Supp . 1965 , the new municipality 
will not have J.j~uor by the drink and to have same will have to 
hold an elect ion under· Sect ion 311. 110 , RSMo 1959 , and related 
sections for liqtwr by the drink in the ent ire new municipality. 

The foregoi ng opinion, which I hereby approve, was prepared 
by my Assistant, \-/alter· v! . Nowotny, Jr. 

~11::::u~yGv~~ 
NORMAN H. ANDERSON 
Attorney General 


