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amount of the preceding year ' s fees 

COUNTY COURT : 
BUDGET : 
BUDGETA RY ESTIMATES : 
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OPDJION NO . 374 - ----

Honorabl e \\lilliam D. Kimme 
Prosecuting Attorney 
Franlcl in County 
Union, Nissouri 

Dear Mr . Kimme : 

FI LE D 

Jl'l 

This is in ansuer to your request for an opinion , v:hich 
request reads as fol l ows : 

"There has arisen here in Franklin County 
a question concerning the interpretation 
of the Missouri Revised Statute 483 .075 , 
subsection 2, 1SMo . 1965 . 

"During the calendar year 1965 , such Pro
bate Court collected and delivered to 
the County Treasurer the sum of $14, 063 .67, 
representing the total of probate fees 
received and accounted for by the Judge 
of this Court for such year . 

"In his ' officer ' s budget estimate ' sub
mi tted by the Proba te Judge during 
January 1966, and covering estimated salaries 
for 1966, the Judge lis ted his estimated 
Clerk ' s annual sa lary as $4200 . 00 and his 
Deputy Cler k ' s salary as $3900 .00, follow
ing \>Jhich it was stated as follows : 1 8uthor
ized to expend up to $14,063 . 67 for salaries 
of clerks , assistants and stenographers , 
including additional personnel should un
expected need f or same arise during year 
1966.' This latter budget entry was i gnored 
by the County Court and Budget Officer in 
compi l ing the consolidated county budget 
which was presented to and approved by the 
Missouri Sta te Auditor . 
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"During June of 1966 the Deputy Clerk resigned 
to accept a position with a private employer, 
at which time the Judge deemed it necessary 
in order to maintain proper funct ion of his 
off i ce to employ both a new Deputy Clerk and 
a Court Stenographer . On June 6th an 
order was entered in the Probate Record 
a ppointing a Deputy Clerk at the monthly 
salary of $300 . 00 , and on June 20th an order 
was entered empl oyi ng a Court Stenographer 
at the monthly salary of $250 . 00 . 

"The Judge states that the County Court and 
Budget Officer were or should have been 
aware of the import of the revised ~tatute 
in question, and that the amount of probate 
fee s col lected during 1965 is a matter of 
public record . Therefore , he contends 
that the County Court and Budget Officer 
have no authority to controvert such statute 
by the simple expedient of neglecting or 
r efusing to include the figure of $14,063 . 67 , 
as stated in his office budget, in the con
solidated county budget . 

"The question I would like to present at 
this time is whether or not the Probate 
Judge has a right under the statute and 
under the budget as rubmitted , although his 
entry was ignored , to hire additional sten
ographers and clerks as needed up to and 
including the figure covered by the sta tut<? . " 

Section 483 . 475 , RSMo Supp . 1965, provides for the Pppoint
ment of probate clerks, assistants and stenographers by probate 
judges and reads in part as follows : 

"1 . In all counties now or hereafter havinG 
more than thirty thousand inhabitants , 
the probate judges shall appoint their 
own clerks , assistants and stenographers, 
and shall determine their number and 
their salaries by order of record and 
may remove them when in the discretion 
of the judges it is deemed advisable . 
All sa l aries of the judges and their ap
pointees shall be paid monthly by the 
county , upon requisition issued by the 
judge of such court . 
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"2 . L1 :'ill counties now or hereafter hav
ing morn than thirty thousand and less 
thnn b:o hundred ancl fifty thousand in
habitaJ t.. , the total salaries of all clerh:, 
a J SiS ta all.: and Stenographer::: in thP pro
bate court for any one calendar y~ar shall 
not exct' ~ll th~ total sum of f0.e2 receive(~ 
and accounted for by the judr·r o;' "'uch 
court for the preceding year , e:rcept tha' 
in no nv~nt shall the total sum exceed 
twenty thousand dollars , and except that 
in counties 1·1here the total sum of fees 
received and accounted for by the judcc 
for the precedin~ year shall b~ less than 
four thousand two hundred dollars the 
total salaries of all clerks, assistants and 
stenographers shall not excP~c the sum 
of four thousand two hundred dollars . 

"3 . In any county \·There need c~cists , the 
county court is authorized to provide such 
additional clerks , dPputy clnrks or other 
employees in the probate court as the 
county court in its discretion believes are 
required and is author~zed to provide funds 
f'or payment of salarie:: or parts of salaries 
of the clerks, deputy clerks and employee8 
in addition to the maximum amounts here
inbefore specified . " 

He note that Franklin County is a class 3 county ana n01·r ha~' 
a popul ation of more than 30 , 000 but less than 250,000 per~ons. 
Therefore , the probate judge of T?ranlclin County has the pm·rer 
to appoint clerks and stenographers and set their salarie~ durinG 
1966 so long as the total salaries do not exceed th0 fees collect~d 
in 1965 which amounted to $14, 063 . 67 . 

Probate Courts of class three counties must prnpare and sub
mit to the county budget officer an estimate of expenditure~ 
and revenues . Section 50 . 540, RSl\1o Supp . 1965 . Thls sec tlon 
reads in part as follows : 

"1 . * * * on or before the fifteenth day 
of January in counties of classes three and 
four each department , office, institution, 
commission, or court of the county receiv
ing its revenues in whole or in part from 
the county shall prepare and submit to thr 
budget officer estimates of its require
ments for expend i tures and its estimated 
revenues for the next budget year * * * 
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"2 . The budget officer shall review the 
estimates, altering, revising , increasing or 
decreasing the items as he deems necessary 
in view of the needs of the various spend
ing agencies and the probable income for 
the year . 

* * * * 
"4 . * * * The budget officer shall recommend 
and the county court shall fix all salaries 
of eMployees , other than those established 
by law, except that no salary for any posi
tion shall be fixed at a rate above that 
fixed by law "or the position . * * *" 
(Emphasis ours) 

In Bash v . Truman, 335 Mo. 1077, 75 S . U. 2d 8LW (1934 ) the 
sheriff of Jackson County brought a writ of prohibition action 
agninst the judges of the county court complaining that the 
county court could not fix salaries and limit the number of de
puties of the sheriff. The Court said that prohibition i::i.ll not 
lie to control administrative or legi:..:lative powers, that the 
sheriff had no vested right in the number of his deputies or their 
salaries, and that the poHer t0 fix salaries is purely lecislative 
in character and subject to legislative control. In that cas~ 
the legislature had delegated to the county cour~ and not to the 
sheriff the power to fix the salaries of deputiE r . 

In the question presented, here, thr legirlature, by 
Section 483 . 475, supra , specifically gave the probate judge the 
power to fix the number of his employees and their salar:es . 

In Miller v . Webster County, Mo . , 228 S . W.2d 706 (1950), 
the prosecutin~ attorney submitted in his budget estimate an 
item for $600 for necessary stenographic hire for 1949. The 
county court struck the item from the budget . The prosecuting 
attorney then in February, 1949 , expended $43 for a stenographer. 
The prosecutor brought an action to recover the amount expended 
but the Court held that in absence o~ legislation providing for a 
salary for stenographic service the county court had power to 
make \·:hatever allO\·mnce it deemed necessary . 

Again that is not the case here where the legislature Gave 
the power to the probate judge to hire and set salaries . Section 
483 . 475 , supra . 
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In Gill v . Buchanan County, 346 Mo. 599 , 142 S. W.2d 665 
(1940) , the Court said , concerning a county judge ' s salary when 
the county budget provided less than the statutory salary, l . c . 
s . \11 . 2d 668 , 669 : 

"The action of the Legislature in fixing 
salaries of county officers is in effect 
a direction to the county court to include 
the necessary amounts in the budget . Such 
statutes are not in conflict with the 
County Budget Law but must be read and 
considered with it in construing it . They 
amount to a mandate to the County Court 
to budget such amounts. Surely no mere 
failure to recognize in the budget this 
annual obligation of the county to pay 
such salaries could set aside this leg
islative mandate and prevent the creation 
of this obligation imposed by proper auth
ority. Certainly such obligations imposed 
by the Legislature were intended to have 
priority over other i terns as to \vhich 
the county court had discretion to deter
mine whether or not obligations concern
ing them should be incurred . They must 
be considered to be in the budget every 
year because lhe Legislature has put them 
in and only the Legislature can take them 
out or take out any part of these amounts . 
This Court has held that the purpose of 
the County Budget La\/ \'las 1 to compel 
* * * county courts to comply with the 
constitutional provision, section 12, art . 10' 
by providing ' ways and means for a county 
to record the obligations incurred and 
thereby enable it to keep the eA~enditures 
within the income .' Traub v . Buchanan 
County , 341 Mo . 727 , 108 S. W. 2d 340, 342 . 

" To properly accomplish that purpose, 
mandatory obligations imposed by the Leg
islature and other essential charges should 
be first budgeted , and then any balance may 
be appropriated for other purposes as to 
which there is discretionary power . F~il
ure to budget funds for the full amount of 
salaries due officers of the county, under 
the applicable law, v1hich the county court 
must obey, cannot bar the right to be paid 
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the balance . Instead ~ it must bn the dis
cretionary obligations iucurro" for othP.r 
purposes ~·rhich are invalid ~ rather than the 
mandatory obligation imposed by the same 
authority uhich imposed the budget re
quiremcnte . 1Je ~ therefore ~ hold that a 
county courc 1 s failure to budget ~he proper 
amounts necessary to pay in full all coun-
ty officers 1 salaries fixed by the Legislature~ 
does not affect the county 1 s obligation to 
pay them. 11 

In State ex rcl . Williamson v . County Court of Barry County ~ 
f·lo . ~ 363 S . H. 2d 691 ~ a deputy circul t clcrlc brought a mandamu:: 
proceeding to compel the county court to issue warrants r or 
unpaid salary . The circuit clerk in his budget estimate includ~( 
the salarr of $2 ~ 400 for the deputy clerk but the county only 
budgeted ~2 ~ 100. The clerk, under statutory authority~ ha d 
appointed the deputy clerk and fixed the compensation and this 
had been approved by the circuit court . The court quotes from 
Gill v . Buchanan County, supra ~ and ctates~ l.c . 695: 

11* * * The order of the circuit judge made 
pursuant to Section 483 . 345 constituted a 
direction or mandate to the county court to 
include ~2,400 in the budGet for the purpose 
stated in the order ~ and the county court had 
no more authority to ignore this valid direc
tive by budgeting a lesser amount than it would 
have to budget an amount for salaries of 
county judges at an amount greater than that 
fixed by the Legislature . The provisions of 
Section 50 . 740 cited and relied on by app el
lants, and quoted above~ do not prohibit the 
issuance of the warrants in this case . The 
warrants would not be issued contrary to 
any provisions of the budget law when that 
law is read with and construed in its rela
tion to Section 483 . 345 . 11 

It is ~ therefore~ our opinion that when the probate jud[;r~ 
included in his budget an item to authorizP the expenditure up 
to the amount of the preceding year 1 s fees for salaries for cl<::!r.c s~ 
assistants and stenographers ~ including additional personne l 2hould 
an unexpected need for same arise during 1966 that this ,.ra s a 
mandate to the county court to include this amount in the bud~et . 

,.. 
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The county court hoc.• no authority or ci.:crcl_j_on to i~nor8 th:i.3 
amount as this itei.l \•Ia!': 0stablisht'd by 1'1:·J, ~hat is by ~ •ctJ.or: 
1l"3 . 't75 , _upra . 

CONCLUSION 

It is the opJ.tno,1 of this office that a probate judge may 
hire additional st' l.Ot;raphers and clerks as needed and pay them 
salaries up ~o ana incluaing the amount of the preceding y~n~ ' ~ 
fe~s when su ·1 Ha~ L1cl•1ded in the probate judge ' s budget . 

The foregoing opinion , 1·1hlch :!: hereby approve , \':As pr0par·2(' 
'Jy my assi.~ta'lt, Halter H. ~Jo ;o_ .. :r , Jr . 


