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Dear Mr. Vaughn: 

This official oplnlon is issued in response to your reques t 
for a ruling on the following question: 

"If the Department of Education submits a 
requisition for a supplementary distribu
tion of State School Moneys in April or 
May 1970, would it be proper and in substan
tial compliance with the law for the Comp
troller's office to honor the requisition 
and issue the checks to the various counties 
as requested by the Department of Education?" 

As factual background for this question, you provided us with 
the followin g information upon which this op i nion is based: 

"During the Seventy-fifth General Assembly 
Senate Bill No. 1, 185 and 215 was enacted 
which provided, in part (7) of Section 
163 . 031, for the distribution of State School 
Funds and specifically states in part that, 
1 

• • • the general assembly shall transfer 
t o the state school moneys fund two hundred 
and thirty-four million dollars for fiscal 
year 1969-70 less the amount derived from 
the tax on cigaret~ provided for in Section 
149.020 ... 1 This bill passed the session 
only a few minutes before mandatory adjourn
ment, therefore, the transfer bill referred 
to could not be changed at that late hour . 



Honorable John C. Vaughn 

"on February 28, 1970, sufficient funds were 
not available to pay the full amount provided 
for in the statute. Additional funds as a 
result of collections from cigarette tax 
money are deposited directly in the State 
School Moneys Fund upon receipt. Sufficient 
funds from the cigarette tax money will 
accumulate in the State School Moneys Fund 
whereby the statutory amount could be made 
by providing a fourth payment to the school 
districts sometime in the later part of April 
or the early part of May. 

"The Department of Education feels it is desira
ble and proper for them to make a supplemental 
payment to the schools in order to fulfill 
the statutory obligations for the present year. 
On June 18, 1952 your office rendered an 
official opinion on a similar situation which 
held that an additional payment was proper." 

An additional fact of significance was furnished by you in a 
telephone conversation of May 21, 1970. The money which has accumu
lated in the State School Moneys Fund as of the date of your opinion 
request will not revert back to general revenue at the end of this 
fiscal year. Therefore, if the roughly 8.4 million dollars is not 
paid as a fourth distribution in this fiscal year, it will be 
available for distribution in the September 15, 1970, payment. 

In order to answer your question, it is necessar~ for us to 
determine the meaning of Paragraph 2 of Section 163.081, RSMo 1967 
Supp., which reads as follows: 

"The state board of education upon receipt 
of the county superintendent's report shall 
calculate the amount which each school dis
trict is to receive and on or before Septem
ber fifteenth of each year shall distribute 
all moneys available August thirty-first to 
the several districts. Additional distri
butions of all moneys available November 
thirtieth and February twenty-eighth shall 
be made on or before December fifteenth 
and March fifteenth of each school year. The 
state board of education shall certify the 
amounts so apportioned to the comptroller for 
his approval and warrants shall be issued 
payable to the several counties and forwarded 
to them. The county treasurer immediately 
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upon receiving the money shall distribute 
and credit to the various school districts 
in the county the amounts due each district 
as apportioned and reported to the county 
treasurer and count~ clerk by the state 
board of education.' 

The applicability of Opinion No . 92, dated June 18, 1952, to 
Commissioner Hubert Wheeler. 

You indicate in your opinion request that this office rendered 
an official opinion on a similar situation in 1952 which concluded 
that an additional payment was proper. To determine whether the 
1952 opinion would govern the situation described in your opinion 
request, we must analyze the factual situation to which the 1952 
opinion pertains . The General Assembly had appropriated $7,000,000 
over a two-year period for public schools in addition to the basic 
appropriation for the same purpose. As pointed out on page 2 of 
the 1952 opinion, the problem was to determine if there was a legal 
basis for distributing this supplemental appropriation to the pub
lic schools after the scheduled payments had been made. The opinion 
quoted at length from Section 161.040, RSMo 1949, pertaining to the 
manner and time of apportionment and distribution of public school 
funds. The following language from paragraph 4 of Section 
161.040, RSMo 1949, was emphasized : 

"Provided further, that after all apportion
ments herein provided have been paid in full 
the state board of education shall apportion, 
any excess remaining in the public school 
fund equally among all of the districts of 
the state ... " 

The opinion concluded as follows: 

"With regard to the apportionment of the ex
cess school moneys, it does not appear that 
any specific time is stated when such appor
tionment is to be made, and therefore it 
would seem that said apportionment could be 
made any time after the specific apportion
ments provided for in the statute were made 
and distributed. 

"As supplemental information to your opinion 
request you have informed us that all appor
t i onments specifically provided in Section 
161.040, supra, have been paid in full. Con
sequently it is our thought that the $3,500,000 
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allocated for distribution for the period 
from July 1, 1951 to June 30, 1952, which 
would be one half of the appropriation pro
vided for by Section 10.360 of House Bill 
No. 496, would be excess school moneys 
which could presently be apportioned and 
distributed in the manner provided by Section 
161.040, pertaining to the apportionment of 
excess school moneys. 

CONCLUSION 

"It is therefore the opinion of this depart
ment that the State Board of Education can 
presently make an apportionment and distri
bution of state school moneys allocated for 
distribution amounting to $3,500,000, which 
is one half of the total biennium appropria 
tion provided for by Section 10.360 of House 
Bill No. 496, enacted by the 66th General 
Assembly." 

It is apparent from the foregoing that the approval granted 
for the making of a fourth payment in 1952 was based entirely on 
the conclusion that the supplemental appropriation made by the 
legislature created "excess school moneys" and pursuant to the 
statutory directive in the fourth paragraph of Section 161.040, 
RSMo 1949, this excess could be distributed as a fourth payment 
because no time was specified for the distribution of excess 
school moneys. 

To determine if the reasoning of the 1952 opinion would apply 
to the instant situation, reference must be made to the current 
statutory authority for the distribution of state school money. 
The statute authorizing the distribution of excess school moneys 
is Paragraph 8 of Section 163.031, Senate Bill Nos. l, 185, and 215, 
Seventy-Fifth General Assembly: 

"It is hereby provided that should the general 
assembly transfer to the state school moneys 
fund in any year an amount in excess of the 
amount necessary to pay the school apportion
ment as provided in this section, the additional 
funds shall be distributed to the school dis
tricts of the state in the same ratio that 
the money available bears to . the total amounts 
received by the school districts under the 
provisions of this section." 
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Paragraph 8 of Section 163.031 is not applicable to the 
current situation because, contrary to the situation in 1952, the 
General Assembly has not transferred to the State School Moneys 
Fund an amount in excess of the amount necessary to pay the school 
apportionment (Any argument that the word " transfer " in Paragraph 8 
has reference to the amount derived from the tax on cigarettes pro
vided in Section 149 .020 cannot be sustained in light of the wording 
of the Paragraph 7 which makes it clear that "transfer" refers to 
an amount of general revenue funds to be placed in the State School 
Moneys Fund in addition to the amount derived from the tax on 
cigarettes, which would be automatically paid into the State School 
Moneys Fund). In fact, just the opposite is the case-- the legis
lature has not seen fit to transfer to the State School Moneys 
Fund sufficient moneys so that the school apportionment, as provided 
in Section 163 . 031 could be paid in full by March 15th as 2rovided 
in Section 163.081, RSMo 1967 Supp. Therefore, Paragraph 8 cannot 
furnish the authority for the making of a fourth payment as did 
its predecessor in 1952 . 

Having determined that the factual situation described in your 
opinion request does not permit the application of the statutory 
authority relied on in the 1952 opinion to support a fourth pay
ment, we must now turn to the statutes governing the distribution 
of state money to public schools to determine if, under the cir
cumstances outlined in your opinion request, a fourth payment in 
this fiscal year would be authorized . 

Sec tion 163.031, Senate Bill Nos. 1, 185 and 215, 75th General 
Assembly, provides the basis for state aid to public schools . 
Paragraph 7 of this section appropriates no amount to the State 
Board of Education but merely expresses the intention of the 75th 
General Assembly to transfer an amount of general revenue which, 
when added to the revenue produced by the cigarette tax, would 
total $234,000,000 . At the time this paragraph was enacted by 
the legislature, Section 168 .081, RSMo 1967 Supp., providing the 
method of distribution of funds out of the State School Moneys 
Fund, wa s a valid, outstanding statute . Paragraph 7 does not pur
port to alter this method of distribution (The problem outlined in 
your opinion request arises because as of February 28 , 1970, the 
cut- off day for the March 15th distribution, insufficient gene ral 
revenues had been transferred by the General Assembly to the State 
School Moneys Fund to total1 when added to the cigarette tax moneys 
received to February 28th , ~234,000,000.). 

Paragraph 8 covers the situation where the Gene ral Assembly 
transfers to the State School Moneys Fund an amount in excess of 
the money necessary to pay the school apportionment as provided 
in Section 163 . 031. As previously demonstrated, this paragraph 
is not applicable to this fact situation . 
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In Paragraph 6 of Section 163 . 031, the legislature directs 
that if the State school money available is "insufficient to pay 
in full the amount necessary under the law," the money for each 
school district shall be reduced pro rata. The "full amount nec 
essary under the law" refers to the amount necessary to fully pay 
the sum produced by an application of the formula in Paragraph 1 
of Section 163 . 031. See Paragraph 5 of Section 163.031, RSMo 1967 
Supp. We are advised that $234,000,000 is less than full funding 
of this formula . Therefore, the provisions of Paragraph 6 of Sec
tion 163.031 are applicable to this year ' s distribution of school 
moneys regardless of whether further payments are permitted. 
Again, however, Paragraph 6 does not purport to alter the method 
of distribution of the State School Moneys Fund as provided in 
Section 163 . 081. 

Paragraph 2 of Section 163.081, RSMo 1967 Supp., prescribes 
the method by which distributions shall be made from the State 
School Moneys Fund. Payments are to be made to the school dis
tricts on or before September 15, December 15 and March 15 of each 
school year. Does this section authorize or permit an additional 
distribution or distributions to be made to the public schools? 

In analyzing this statute, we must determine what the legis
lature intended in enacting it. Primary emphasis must be placed 
on the language used and all words must be considered in their 
or dinary and plain meaning . An unambiguous statute should not be 
construed to be something other than what it wa s written to be. 
Christy v . Petrus, 365 Mo . 1187, 295 S .W.2d 122, 126 (1945); 
ilayboy Club v. ~ers, 431 S.W.2d 228, 231 (Mo., 1968) . When the 

anguage of a sta ute is clear and unambiguous and its meaning 
clear, 

" . . . there is neither reason nor room for 
judicial construction . . . and we find nothing 
in Section 443.430 (or in any related statute) 
which would indicate a legislative intent 
that the non-technical and commonplace language 
hereinbefore quoted from the cited statute 
should be construed otherwise than in its 
natural, plain and ordinary sense and meaning, 
or which would afford any legitimate basis 
for refusal to accept and apply that language 
honestly and fai thfully . . . " State ex rel 
Hopkins v. Stemmons, 302 S.W.2d 51, 55 (Sp . 
Ct.Apps., 1957); State ex rel Cobb v . Thompson, 
319 Mo. 492, 5 s .w. 2d 57, 59 (1928). 
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Whether Section 168.031 i s directory or mandatory is not 
important in answering your question . If a provision is mandatory , 
the failure to follow it renders the proceeding to which it relates 
illegal and void. If a provision is a directory, the observance 
of it is not necessary to the validity of the proceeding . Directory 
provisions are not intended by the legislature to be disregarded, 
but where the consequences of not obeying them in every particula r 
are not prescribed, the courts must judicially determine them. 
State ex rel Ellis v. Brown, 326 Mo. 627, 33 S.W.2d 104 (1930). 

Our question is not whether the legislature intended that the 
three payments specified could validly be made at differen t times , 
but whether Section 168.031 authorizes payments in addition to the 
three specified. Therefore, whether the statute is mandatory or 
directory is irrelevant to a determination of your question . 

Tre State Board of Education is a public entity and a sub
ordinate branch of the executive department of the State. As such, 
it has only those powers specifically conferred on it by the Mis
souri Constitution and statutes and those powers necessary or 
proper to enable the Board to carry out the responsibilities en
trusted to it by the Constitution and statutes . See State ex rel 
Highway Commission v . County of Camden, 394 S .W .2d 71, 76-77 {Sp. 
Ct . of Apps . 1965). 

Where a statute limits the doing of a particular thing in a 
prescribed manner, it necessarily includes in the power granted 
the negative that it cannot be otherwise done . State ex rel High
way Commission v. County of Camden, au~ra at 77 , and Lancaster v. 
County of Atchison, 180 S.W.2d 706, 70 352 Mo . 1039 (I944). 

Applying the foregoing rules to Paragraph 2 of Section 163 .081, 
we find no ambiguity in the wording of the statute . The language 
clear ly provides for payments to public schools on or before 
September 15th, December 15th and March 15th of each school year . 
There is no language from which it could be reasonably concluded 
that the legislature intended to authorize as many payments as the 
State Board of Education deemed appropriate . To so determine, 
would be to ignore certain language of the statute. For instance, 
there is a a ix- month period between the March 15th payment and the 
September 15th pa.yment and a three-month period between the Septem
ber 15th and December 15th payments and between the December 15th 
and March 15th payments. The fact that there is a longer period 
between the March 15th and September 15th payments cannot be assumed 
to be accidental . The legislature could have intended that the six
month period was necessary to permit the accumulation of a sub
stantial balance in the State School Moneys Fund so that it would 
be available for distribution to the schools at the beginning of 
a school year; i . e . , in the payment to be made on or before 
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September 15th. The legislature could have believed that a sub
stantial initial payment in a school year would permit schools 
to purchase expendable supplies for the entire year and would per
mit schools to finance their operations until local tax revenues 
were available. 

That the legislature intended that moneys accumulate for a 
six-month period between the March 15th and September 15th payments 
is supported by the wording of Paragraph 2 of Section 163.081. 
In the first two sentences direction is given that "all moneys 
available" shall be distributed to the public schools on or before 
September 15, December 15 and March 15 of each school year. We 
believe that the words "all moneys available " express a legislative 
intention that moneys will accumulate in the State School Moneys 
Fund between the cut -off dates specified in Section 168 .031 . To 
permit an additional distribution out of the School Moneys Fund 
after March 15th and before August 30th would, of necessity, reduce 
the moneys "available" for distribution on September 15th. 

CONCLUSION 

Therefore, it is the conclusion of this office that Section 
163.081, RSMo 1967 Supp., expresses the intent of the legislature 
to make three distributions of moneys out of the State Public 
School Fund and that, under the circumstances set forth in your 
opinion request, it would not be in substantial compliance with 
this intent to make a supplementary distribution of state school 
moneys after the March 15 distribution but before the september 15 
distribution. 

The foregoingopinion, which I hereby approve, was prepared 
by my assistant D. Brook Bartlett . 

Yours very truly, 

JOHN C. DANFORTH 
Attorney General 
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