
DIVISION OF MENTAL 
HEALTH: 

Persons committed to state mental hos
pitals pursuant to provisions of Section 
552.040, RSMo 1969, relating to the com

mitment and release procedures of persons acquitted on grounds of 
mental disease or defect, may be placed on convalescent status by 
the heads of such facilities pursuant to the provisions of Section 
202.830, RSMo 1969, and the heads of such facilities are not required 
to apply for a "conditional" release by the court where the committed 
person was tried. The courts have no power to restrict or abrogate 
the authority of the heads of facilities to place such a person on 
convalescent status under the provisions of Section 202.830 although 
such heads of facilities cannot grant a final release under that 
section but must obtain an order of the court under Section 552 . 040 
to release the committed person unconditionally. 

August 6, 1970 

George A. Ulett, M. D., Director 
Division of Mental Health 
722 Jefferson Street 
P. 0. Box 687 
Jefferson City , Missouri 65101 

Dear Dr. Ulett: 

OPI NION NO. 327 

This opinion is in answer to your question in which you ask 
whether the head of a facility of the Division of Mental Health 
has the authority to place a patient committed pursuant to the 
provisions of Section 552 . 040 , RSMo 1969, on convalescent status 
under the provisions of Section 202 . 830, RSMo 1969. 

We note that the Seventy-fifth General Assembly in 1969, by 
House Bill No. 29, repealed Section 552 . 040, RSMo Supp. 1967 and 
certain other relevant sections and enacted in lieu thereof certain 
new sections including what is now designated as Section 552 . 040, 
RSMo 1969, relative to the commitment and release procedures of 
defendants who are acquitted on the grounds of mental disease or 
defect excluding responsibility. 

For the sake of clarity we quote here the provis i ons of Sub
section 3 of Section 552.040, RSMo 1969, showing the new matter by 
underscore and the omitted matter in brackets: 
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"3 . Tht . .: r•.y, i ::; ions of section:; _,), . tllO, 
202 . 820, .:02 . H21 , 202 . 830, 202 . dlln. 202 . 843, 
202,8ll7 • .!02 . ~50 , 202 . 857, 202 . 11' :md 
202 . 87 ? . rtsr.;o , apply to persons cr.:.1rni tted 
under s . J b~Pctlon 1, but no s uc h p{ rson shall 
be relc ::..:-·'1 [conditionally or] un c. .. ndition
ally w1 t ... t an order of court a:. , ~reafter 
provide .. '' 

The provision. ,f Subsection 4 of Sec t~ ..... 552 . Oli O, RSMo 1969 
now pr ovide : 

"ll . The mit ted person or the . :nerin -
tendent 0 L hOSpital Where the r ~::;on 
is comrni t t "' 1 may file an applictll tan in 
the court 11ere the person was t r l E"a , 
seeking an order releasing him condi 
tionally o · unconditionally. Corie3 of 
the applic .~ion shall be served r~rsonally 
or by cert" ·'ied mail upon t he s upC' rinten
dent of thP hospital unless he f ile s the 
application, the committed person unless 
he files the application, the dire ctor 
of the division of mental disease; , and 
the prosecuting or circuit attorney of the 
county where the committed person was tried 
and acquitted . The committed per~on shall 
be released by order of the court unless 
either t he superintendent of the hospital 
or t he prosecuting or circuit attorney shall , 
within ten days after the s e rvice upon the 
last one of the two persons, fil e a written 
objection thereto . If a written objection 
is filed wi thin such time the court shall 
hold a hearing upon notice to t he confined 
per son, the superintendent of the hospital , 
the di rector of the di vision of mental dis 
eases, and the prosecuting or circuit at
tor ney of the county where the pers on was 
tried. Prior to the hearing any of t he 
parties shall be entitled to an examina-
tion of the committed person, upon writ -
ten application , by a physician of his or 
its own choosing and at his or its expense . 
By agreement of all parties to t he proceeding 
any psychiatric report of the menta l con
dition of the committed person wh ich may 
accompany the application for r elease or 
which is filed in objection there to may 
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be received in evidence without testimony 
i n person or the examining phy, jcian. 
Upon the henrin~ the court shall either 
deny the application or order an uncon
dit i onal release or a conditicnal release 
under section 202.830, RSMo , where ap
plicable. Any order denyinr th~ anpli
cation shall be without pre,j udi :~ '· 1 0 the 
filing of another application after one 
hundred eiv,hty days from the denial of 
the prior application." 

Section 202 . 830, RSMo 1969 provides: 

"1. The head of a facility may release 
an improved patient on convale~cent status 
when he believes that such release is in 
the best interests of the patient. Re
lease on convalescent status shall in
clude provisions for continuinp. respon
sibility to and by the facilit y , includ
ing a plan of treatment on an outpatient 
or nonhospital patient basis. Prior to 
the end of the year on convalescent status , 
and not less frequently than annually 
thereafter, the head of the hospital 
shall reexamine the facts relating to the 
hospitalization of the patient on conva
lescent status and, if he determined that 
in view of the condition of the patient 
hospitalization is no longer necessary, 
he shall discharge the patient. 

"2 . Prior to such discharge, the head of 
the facility from which the patient was 
given convalescent status may readmit the 
patient at any time. If there is reason 
to believe that it is to the best interests 
of the patient to be rehospitalized, the 
division or the head of the facility may 
issue an order for the immediate rehos
pitalization of the patient. Such an 
order , if not voluntarily complied with, 
upon the endorsement by a judge of a 
court of record of the county in which 
the patient is resident or present, 
shall authorize any health or police 
officer to take the patient into custody 
and transport him to the facility or, 
if the order is issued by the division, to 
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a facility designated by it." 

Additionally, we wish to point out that the Division of Mental 
Health is referred to as the Division of Mental Diseases in Chapter 
552 although the 1969 changes in Chapter 202 RSMo, (House Bill No . 
43 of the Seventy-fifth General Assembly,) indicate a change in 
name of the division to the "division of mental health". Section 
202.010, RSMo 1969. 

In view of the fact that that the legislature omitted the 
above bracketed matter, that is, "conditionally or" and inserted 
the reference to Section 202.830 it is our view that the legis
lature intended that the head of such a facility may release an 
improved patient on convalescent status pursuant to the provisions 
of Section 202.830 and that such a "release" constitutes essentially 
a "conditional" release by the head of the facility but obviously 
is not by any means a final release or discharge from the facility. 

It is also our view that Subsection 4 of Section 552 . 040, 
RSMo 1969, authorizes the superintendent of the hospital where the 
person is committed or the committed person to file an application 
in the court where the person was tried seeking an order to release 
him conditionally or unconditionally. It is our interpretation 
that the superintendent is not required to file an application with 
the court to seek a conditional release for such a person but, under 
the changes in Subsection 3, as we stated, may release the patient 
on convalescent status under the provisions of Section 202.830, 
RSMo 1969. Obviously such provisions as are contained in Section 
202 . 830, RSMo 1969, which authorize a final discharge of the 
patient do not apply to patients committed under Section 552.040 
for the clear reason that only the courts may order an uncondi
tional release. 

It has also been called to our attention that the various 
mental hospitals have received court orders both antedating the 
effective date of House Bill No. 29 which made the indicated changes 
in Section 552.040, and also orders subsequent to that date which 
orders purport to require the head of the facility to obtain an 
order of the court before the committed person is released under 
any circumstances. As we stated, however, the legislature has 
clearly given the heads of such facilities the authority under 
Section 202.830 to place such persons on convalescent status and 
the courts are now without power to restrict or abrogate this 
legislative grant of authority. 

CONCLUSION 

It is therefore the conclusion of this office that persons 
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committed to state mental hospi t als pursuant to the provisions of 
Section 552 . QijO , RSMo 1969, relating to the commitment and release 
procedur es of persons acquitted on grounds of me ntal disease or 
defect, may be placed on convalescent status by tne heads of such 
facilities pursuant to the provisions of Section 20~ . 830, RS~o 
1969 , and the heads of such facilities are not required to apply 
for a "conditional 11 release by the court where tne committed 
person was tried. The courts have no power to restrict or abro
gate the authority of the heads of facilities t o place such a 
person on convalescent status under t he provisions of Section 
202 .830 , although such heads of facili ties cannot grant a final 
release under that section but must obtain an orde r of the court 
under Section 552 . 040 to release the committed person uncondition
ally . 

The foregoing op1nion, which I hereby approve, was pre
pared by my Assistant, John C. Klaffenbach. 

,. , 

c 
DANFORTH 

Attorney General 
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