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September 4, 1970 

Honorable Harold J. Esser 
State Representative 
District No. 18 
3 West Glen Arbor Road 
Kansas City, Missouri 64114 

Dear Representative Esser: 

OP INION NO. 446 

This official opinion is issued in response to your reque s t 
concerning the following questions: 

11 1. Is it legal 1 r a School Board to state 
publicly that the schools will not open 
until the prescribed levy is passed, and 
that there will be a levy election every 
17 days until it passes? 

"2. Can the School Boar d reneatedly submit a 
levy which requires two- thirds majority 
without reducin~ it, statin~ that they 
will submit the same levy every 17 days 
until it i s passed? 11 

Article X, Section ll(b) of the Missouri Constitution limits 
the tax rate which school districts may impose without voter approv
al. Such section reads as follows: 

"For school districts formed of cities and 
towns, including the school district of the 
city of St . Louis--one dollar and twenty-five 
cents on the hundred dollars assessed valuation; 

"For all other school districts--s ixty-f ive 
cents on the hundred dollars assessed valuation ." 
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In order for a school district to increase the tax above t he 
l i mi t ed rate , reference must be made to Article X, Se ct ion ll (c) 
of the Mi ssouri Constitution which provides as follows: 

"In all municipalities, counties and school 
districts the rates of taxation as herein 
limited may be increased for their respective 
purposes for not to exceed four years, when 
the rate and purpose of t he increase are sub
mitted to a vote and two-thirds of the quali 
fied electors voting thereon shall vote ther e
for; provided 1n school districts the rate of 
taxation as herein limited mav be increased 
for school purposes so that the total levy 
shall not exceed three times the limit her ein 
specified and not to exceed one year, when the 
rate period of levy and the purpose of the in
crease are submitted to a vote and a majority 
of the qualified electors votinrr thereon shall 
vote therefor; provided in school districts in 
cities of seventy- five thousand inhabjtants are 
over the rate of taxation as herein limited may 
be increased for school purnoses so that the 
total levy shall not exceed three times the 
limit herein specified and not to exceed two 
years, when the 1·a ~e period of levy and the 
purpose of the L.crease are submitted to a vote 
and a majority of the qualified electors voting 
thereon shall vote therefor, provided, that the 
rates herein fixed, and the amounts by which 
they may be increased, may be further limited 
by law; and provided further, that any county 
or other political subdivisio~: when authorized 
by law and within the limits fixed by law, may 
levy a rate of taxation on all property sub
ject to its taxing powers in excess of the 
rates herein limited, for library, hospital, 
public health, recreation grounds and mus eum 
purposes." 

Section 164 . 021 , RSMo 1969, implements the provisions of Sec
tion ll(c) and provides, in part , as follows: 

"1 . Whenever it becomes necessary , in the 
iudgment of the school board of any school dis
rict in the state, to increase the annual rate 

of taxation beyond the rate authorized by the 
constitution for district purooses without 
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voter approval, or when the voters of the dis
trict equal in number to ten percent or more 
of the number of votes cast for the member of 
the school board receivin~ the greater number 
of votes cast at the last school election in 
the district petition the board, in writing , 
for such an increase of the rate, the board 
shall determine the rate of taxation necessary 
to be levied in excess of the authorized rate, 
and the purpose or purposes for which the in
crease is required, specifying separately the 
rate of increase required for each purpose, 
and the number of years, not in excess of four , 
for which each proposed excess rate is to be 
effective. The proposal may provide for a 
greater rate of increase in one or more years 
than in others and acceptance of a proposal to 
increase the tax levy for any year or years 
shall not prevent the board from subsequently 
proposing a further increase in the tax levy 
for the same year or years. 

"2. The board shall submit the proposition as 
to whether the rate of taxation shall be in
creased as proposed by the board to the voters 
of the district a . the annual school meeting 
or the annual or biennial election for members 
of the board, or at a special meeting or elec
tion called and held for that purpose at the 
usual place or places of holding elections for 
members of the board, except that in metropoli
tan districts the proposal may be submitted 
only at a special election ordered by the board." 
(Emphasis added) 

It is apparent that Section 164 . 021 leaves to the discretion 
of the school board of any school district in this state the deci
sion to submit a proposition to increase the rate of taxation above 
the limited rate to popular vote. Said section specifically autho
rizes the school board to call a special election at which it may 
submit a proposition to increase the rate of taxation. 

Section 162.061, RSMo 1969, prescribes the manner in which a 
school board shall call such a special election, and provides as 
follows: 

"Unless otherwise prescribed by this law no
tice of any special election or meeting in 
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any school district or of any proposal to be 
voted on at an annual election or meeting, 
when required by law , shall be in writing and 
shall be given either by posting written no
tices in at least five public places within 
the district at least fifteen days before the 
meeting or election, or by publishing the no
tice in a newspaper within the county in which 
all or part of the district is located which 
has general circulation within the district, 
once a week for two consecutive weeks, the 
first publication to be at least fifteen days 
before and the last publication to be at least 
seven days before the date of the election or 
meeting. The method of giving notice shall 
be determined by the school board of the dis
trict by an order entered on the records of 
the district. Each notice shall contain a 
brief statement of the questions or proposals 
to be voted on at the election or meeting." 

Subject to the restriction of fifteen days notice, there is 
no limitation as to the number of times a school board may hold a 
special election concerning an increase in taxation above the lim
ited rate, or to the resubmir-sion of a proposition to increase taxes 
above t he limited rate af+ :~ defeat of the same proposition at a 
former election. 

In this respect Section 16~ . 02 1, supra, differs from Section 
162.4~1, RSMo 1969, which provides that after holding a special 
election for annexation, a school board shall not call a subsequent 
special election for a period of two years. In a former opinion of 
this office issued to Honorable Eugene S. Heitman , dated March 21, 
1958, we concluded that because the only restriction regarding elec
tions to change the boundary lines between six-director school dis
tricts pursuant to Section 165.294 RSMo 1969, was that the elec
tion be had at the time of the annual school election, there was no 
limitation upon the number of times an election to change boundary 
lines could be called and voted upon. A copy of that opinion is 
enclosed. 

Although Missouri courts have not had an occasion to consider 
the precise issue in question, the Supreme Court of New Jersey, 
construing a statutory provision similar to Section 164.021, has 
held that in the absence of specific prohibition a school board 
may call a special election for the reconsideration of a tax in
crease proposal previously rejected. State v. Board of Education, 
53 A. 236 (N.J. 1902). Courts in other jurisdictions have held 
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that in the absence of specifi c statutory prohibition, successive 
elections may be called and held at the discretion of the district 
officer on a school bond proposition after defeat of the same pro
position at an earlier election. Luzader v . Sar~eant, 4 Wash . 299 , 
30 P. 142 (1892); Taylor v . Brownfield, 4 Iowa 2 4 (1875); Molette 
v. Board of Education of Van Lear Graded Dist ., 260 Ky. 737, 86 
S.W.2d 990 (1935). 

Therefore, we conclude that special elections may be called 
and held every seventeen days in the discretion of a school board 
concerning a proposal to increase the rate of taxation above the 
limited rate after defeat of the same proposition at an early elec
tion, without reducing the amount of the proposed increase. 

You also inquire whether a school board may state that its 
schools will not open until the proposed tax levy is passed . The 
inquiry presents two questions: First, whether the board may issue 
statements with respect to a proposed tax levy; and, second, 
whether it may refuse to open its schools if such tax levy is not 
approved, which would result in insufficient funds to operate the 
schools for a nine month term. 

With respect to the first issue, this office has previously 
determined that a school board has authority to expend public funds 
to provide voters with relevant fac ts concerning school bond elec
tions. Opinion of the Attorn~y General, No . 186 , dated July 1, 
1969, issued to the Honorab~e John J. Johnson. Also considered in 
that opinion was a publication of the school board, the propriety 
of which was tested by whether it went " ••• beyond the discretion 
of the school authorities in promoting a bond issue which they con
sider essential in the discharge of the duty of 'establishing and 
maintaining free public schools.''' Those principles are applicable 
to the instant inquiry and compel the cor.clusion that the school 
authorities did not exceed their discretion in the issuance of 
the questioned statement, subject to~the limitations necessarily 
implied in our consideration of the second issue. 

The second issue necessarily included in your inquiry is 
whether a school board may close its schools for lack of operating 
funds. For reasons hereafter set forth , we conclude that a 
school board has authority to close its schools because of lack 
of operating f unds. This conclusion necessitates a further inquiry, 
if the school board is authorized to close its schools due to in
sufficient operating funds, may it refuse to open its schools if 
the operating funds are inadequate to provide for a nine month term . 
In such a situation, there are two alternative actions which may 
be taken by the school board. First, it may refuse to open the 
schools within its district only if it has arranged for all pupils 
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within the district to be educated in another district. If such 
arrangements are not or cannot be made, then it must open and 
operate its schools until all financial resources are exhausted. 

Advancement of reasons supporting the stated conclusions 
begins by reference to the strong commitment made by this State 
to the concept of free public schools as succinctly stated in the 
Constitution: 

"A general diffusion of knowledge and intelli
gence being essential to the preservation of 
the rights and liberties of the people, the 
general assembly shall establish and maintain 
free public schools for the gratuitous instruc
tion of all persons in this state within ages 
not in excess of twenty- one years as prescribed 
by law •.•. " Constitution of Missouri, 1945, 
Article IX, Section l(a). 

In furtherance of this stated commitment, the Constitution 
provided for funding of free public schools. Article IX, Sec
tion 3(b), Constitution of Missouri, 1945, provides: 

"In event the public school fund provided and 
set apart by law for the support of free 
public schools, shall be insufficient to sus
tain free schools at least ei~ht months in 
every year in each school dis rict of the 
state, the general assembly may provide for 
such deficiency; but in no case shall there 
be set apart less than twenty-five per cent 
of the state revenue, exclusive of interest 
and sinking fund, to be applied annually to 
the support of the free public schools. 11 

The Constitution further made provision for local taxes to 
supplement state funds. Article X, Section ll(b), Constitution 
of Missouri, 1945, provides: 

"Any tax imposed upon such property by 
municipalities, counties or school dis
tricts, for their respective purposes, 
shall not exceed the following annual rates: 

• • • 
"For school districts formed of cities and 
towns, including the school district of 
the city of St. Louis - -one dollar and twenty
five cents on the hundred dollars assessed 
valuation; 
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"For all other school districts--sixty-five 
cents on the hundred dollars assessed valua
tion." 

The Constitution provides for certain tax rate increases 
only upon approval by popular vote. Article X, Section ll(c), 
provides: 

"In all municipalities, counties and school 
districts the rates of taxation as herein 
limited may be increased for their respec
tive purposes for not to exceed four years, 
when the rate and purpose of the increase are 
submitted to a vote and two-thirds of the 
qualified electors voting thereon shall vote 
therefor; provided in school districts the 
rate of taxation as herein limited may be in
creased for school purposes so that the total 
levy shall not exceed three times the limit 
herein specified and not to exceed one year, 
when the rate period of levy and the purpose 
of the increase are submitted to a vote and 
a majority of the qualified electors voting 
thereon shall vote therefor; provided in 
school districts in cities of seventy-five 
thousand inhabitants or over the rate of taxa
tion as herein l i mited may be increased for 
school purposes so that the total levy shall 
not exceed three times the limit herein 
specified and not to exceed two years, when 
the rate period of levy and the purpose of 
the increase are submitted to a vote and a 
majority of the qualified electors voting 
thereon shall vote therefor; provided, that 
the rates herein fixed, and the amounts by 
which they may be increased, may be further 
limited by law; and provided further, that any 
county or other political subdivision, when 
authorized by law and within the limits fixed 
by law, may levy a rate of taxation on all 
property subject to its taxing powers in ex
cess of the rates herein limited, for library, 
hospital, public health, recreation grounds 
and museum purposes." 

These provisions are relevant to our analysis in that it is 
apparent that a school district receives substantial funds (without 
voter approval) even though the funds may be increased when cer
tain levies are submitted for voter approval. 

-7-
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Section 160.021, RSMo 1969, provides that school districts 
shall be divided into four classes; namely, common, six- director, 
urban and metropolitan school districts. Consolidated School Dis
trict No. 1, Hickman Mills, Missouri, is organized as a six
director school district under the provisions of Section 162 . 101 
through 162 .451, RSMo 1969. Section 162.261, RSMo 1969, invests 
the government and control of Consolidated School District No. 1 
in its school director board. Section 162.331, RSMo 1969, 
delineates the duties and liabilities of the board of a six
director school district . Said section prescribes that the duties 
of a board of a six- director school district shall be the same as 
the duties of the board of a common school district. Sect ion 
162.811, RSMo 1969, sets forth the duties of the board of a common 
school district, and provides as follows: 

"The board shall visit the schools under their 
care, examine into their condition and the 
progress of the pupils, advise and consult with 
the teachers, and exercise such supervision as 
will best promote the interests of the schools . .. 

The directors are sworn to faithfully discharge their duties accord
ing to law. Section 162.781, RSMo 1969. 

The discharge of their duties, according to law, may, upon 
occasion, confront them with dut ies which are in conflict . A duty 
imposed by Section 171 . 031, FSMo 1969, is that: 

"Each school board shall prepare annually a 
calendar for the school term, specifying the 
opening date and providing a minimum term of 
at least nine months or one hundred seventy
four days of actual pupil attendance. The 
term may be extended to ten months when the 
resources of the school funds justify the 
extension." 

Assuming that the school district is without sufficient funds 
to provide for a minimum term of nine months, the school board is 
then confronted with the duty of providing for such a term and at 
the same time complying with Article VI, Section 26(a) , Constitu
tion of Missouri, 1945, which provides: 

"No county, city, incorporated town or 
village, school district or other political 
corporation or subdivision of the state 
shall become indebted in an amount exceed
ing in any year the income and revenue pro
vided for such year plus any unencumbered 

-8-



Honorable Harold J . E8ser 

balances i rum pr·evi ous ye~t·s, except ae 
othet~wise pi·ovided in tt.i s Canst i tut ion." 

This prohibition r~gard1ng deficit 8pending is reenforced 
by the provisions of Section 165.021, RSMo 1969, which provides, 
in part, as follows: 

11 11. No warrant shall be drawn fl'Om the 
payment or any schooJ district indebted
nee~ unl~~b there ts u f1cient money in 
the treasur·y and in the proper fund for 
the payment of the indebtedness • 

• 
"b. No county~ township or school dis
trict treasurer snall honor any warrant 
against any school district that is in ex
ces& of the income and revenue of the 
school d1r.trict for th~ school vear begin-

~ d endin~ 
o,, tllt:: t.lll ·t.j el.l, J&;y ut une following." 

The au~lori~atJ(t. granteo to certain school district s to issue 
tax anticipation note• do~s not authorize deficit spending . Sec
tion 16~ . L1l, RSio 1 J6~ r a b, in part, as follows: 

ol board any urban schoo l dis -
t on vote of a 

t H:! ooard , may 
for the us~ of the various 

fWll.lS of the d1strtct. llll;l\l ing the debt 
s~rvjtc funct. nd may 1 sup ne ntiable 
n0tes in ~ idon h , payable out of 
t, t E. 1u s i c 1C..vl tc.xes, 
fo tn purp s~s of tne tunas of any year 
in hich the n tcs shall be placed to the 

t:d t of th 1Jed 1 tun for the use 
and benPfit of hich the borrowing was made, 
a u I 1 1 1 subject to 
the l'i~ht. to make t •ausfe-r::; from and to 
funds as ot.h rwls P r tittetl ty law, the 
proceeds of the notes shall be used and 
expended only 1 • "~Jayrru.;n" v tl. expe1 ses 
and obligationfi properly payable from the 
funds respectively, and incurred or to be 
incu1•red against the funds during the year 
for the expenses or the year, or in payment 
of 1 inc1pal and inte-rest on the notes. 

-9-
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~ .e A~hool board ici limited in its expenditures to those 
tn whtch there ts sufficient money in the t reasury and in the 
proper fund for payment or the indebtedness and which is not 
tn excess of the jncome and revenue o r the school district for 
tle school year. Therefore, if the school board lacks s ufficient 
opcrat1np: runds to provtcte ror a nine month term , it is 
authorized to clohe the schools, Nhen the funds are exhausted. 

... on I ..1., tor 1 
l.!l(~tt<.ms. rn 1..1~ 0! 
1'>b ( l-; i1), the court 
t:Vt'l' t.lt. reVt'"'nU~u are 

utp~rtcj by cases decided in othe r juris
.ouisville v. Greer , 166 Miss . 55 4, 148 So. 

stated that schools shoul d be closed when
in.luff1 cient for further maintenance. 

In Morley v. Power, 10 Lea 219, 78 Tenn . 219 (1882), the 
<.·uu1·1, stateo: 

'
1 

• 'Phe terms of the school are neces
sartly ependent upon the amount of these 
funds. Lt was certainly never contemplated 

1 p P ~ ~rvnnd the 
ll _ '~~ ~rovtdea ror their suppor t . 

t wouLd be plainly their duty to keep 
t.l11:.! 11oo l s (iOt:H as l onp- as the funds would 
Justify, i.Jut rw lon!;!e.t• ..•. " 78 Tenn . at 
.. ;11 

I (lUOJt1t"Jl 1 >,1 •ll • ~"'" tute~ Of 1.hiB !1t:ate impl i c itly recog
t t urt t c 1~ m •v rise in wnich the school district lacks 

.1n1mum t~rm of nine months Such 
·~ ·c n 4 t t tt.u!>e 1Jrovls1ons 'l-lhich atta ch certain 

penaltie!J to tt.e td.ilure to proviae a minimum t erm of nine months. 
Pr1 YOIL 1e, Artlcle X., fect1on 2J Constitution of Mi s souri, 
l'' , 1Jeri: 

1lll 1[' f' ) t c.d 1 the funds provided by 
u,e L.tte for tne support of free public 
3f'!h )( .hal e naid annually to the 
tH 1~1 )Utlty t.~easurers, to be disbursed 
ft<'C'u"r'\r ·to lao~~ hut no school district , 
1.. • , !. 11 ., p a 11 sdH!ol has not been 
nr.tir 1 1n"u at lPa .• t three months during t he 

oi· lllictl he <.lt .. trtl>utton is made, 
shall tJe entitlPd 'to receive any por tion 
of su~ll fund .. " 

.'hat section was lucol•porctted, iu part, in Article IX , Section 3 (a), 
~onstltutlon of ~issourj, 1945, which proviues: 

' l r l' 1 1 ms lJy t.l1e state for the 
UPI urt o 1l't"t.' put i~ sC'hools and the i n 

·o at:- f1·or• 'tile .t ub 11 c school fund shall be 

1 ' 
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paid at least annually and distributed 
according to law." 

Omitted from the present Constitution is the prohibit ion with 
respect to distribution or funds to a school district which failed 
to maintain a free public school for the specified time period. 
The reason for this is stated in the Constitutional Debates: 

"MR. LINDSAY : • • • We have left out the 
penalty in this Section which provides 
that a school district must maintain a 
school for three months during the year in 
order to share in the state 's distribution 
or funds. The General Assembly, many years 
ago, provided by law that school districts 
must maintain a school for eight months of 
the year, so this language has been obsolete 
for many years and serves no useful purpose 
any longer ••.• " Constitutional Debates, 
19~5, page 2605. 

The penalty is now contained in Section 163.021(1), RSMo 1969, 
which provides: 

"A school district shall receive state aid 
for its educational program only if it: 

(1) Operates its schools for a mini
mum of one hundred eighty days including 
legal school holidays as defined in section 
171.051, RSMo, and days when the school is 
dismis~ed by order of the board to permit 
teachers to attend teachers' meet i ngs;" 

Statutory recognition that a school term may be shortened by 
necessity is found in Section 163.051, RSMo 1969, whi ch provides: 

"The state board of education, in the 
apportionment of the state school moneys 
fund, may use the number of days ' attend
ance for the next full year preceding, in 
apportioning money to districts which have 
been forced to close their schools before 
the expiration of the full term, because of 
nonpayment of taxes as a result of flood and 
drouth condition, or because of a loss of 
surplus funds occasioned by failures of banks 
in any county or this state." 
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Another instance of statutory recognition that a school 
t erm may be shortened by necessity or otherwise is f ound in Se c
t ion 162.081, RSMo 1969, which provides: 

"Whenever any school district in this 
state fails or refuses in any school year 
to provide for a nine months' school term 
if a levy of sixty-five cents on the one 
hundred dollars' valuation, together with 
the public funds and cash on hand, will 
enable it to have so long a term, its cor
porate organization shall lapse and the 
territory theretofore embraced within the 
lapsed district shall be unorganized terri
tory, and the same, or any portion thereof, 
may be attached to any adjoining district 
for school purposes, in the manner provided 
by section 162.071; but no school district 
shall lapse where provision is lawfully 
made for the attendance of the pupils of 
the district at another school or where 
the failure to make the needed provision 
for the nine months of school results from 
irregular or void proceedings had for that 
purpose." 

Therefore, we conclude that a school board may shorten the 
school term when the funds provided for are inadequate to sust ain 
a nine month term. However, a school board may not re f use to 
open its s chools unless it makes appropriate arrangements for the 
education of its pupils in some other district . If such arrange
ments are not or cannot be made, then the school board mus t open 
and operate its schools for a term which will end when the f unds 
are exhausted. 

The stated position is supported by State ex inf. McAllister 
v . Consolidated School Dist. No. 2 of Platte County, 204 s.w. 
1098 (Mo. bane 1918). Section 162.081, RSMo 1969, provi des that 
the remedy which attaches to the failure of a school board to pro
vide for a school term of a specified duration is the forfe i t ure 
of the district's authority and its subsequent consolidation wit h 
another district. Such was the relief sought in State ex inf . 
McAllister v. Consolidated School Dist. No. 2 of Platte County, 
supr a. That case was a proceeding In the nature of quo warranto 
by the State on the relation of Frank W. McAllister, Attorney 
General, against Consolidated School District No. 2 of Platte 
County, Missouri. In the Spring of 1914, Consolidated School 
District No. 2 of Platte County was organized over a territory 
theretofore embracing several school districts. The incorporated 

• 
-12-



Honorable Harold J. Esser 

school districts challenged the validity of the consolidation but 
were unsuccessful as the organization of the consolidated district 
was upheld in State ex inf . Barker v. Smith , 271 Mo . 168, 196 S.W. 
17 (1917). 

Thereafter, an action was instituted to forfeit the franchise 
of the consolidated school district because of its failure to 
provide for an eight months' school . 

The action was based upon Section 10776 , RSMo 1909 , which 
provided : 

"Whenever any school district in this state , 
now organized or that may be hereafter 
organized under the laws of this state , shall 
fail or refuse, for the period of one year, 
to provide for an eight months' school in 
such year, provided a l evy of forty cents on 
the one hundred dollars ' valuation, together 
with the public funds and cash on hand, will 
enable them to have so long a term, the same 
shall be deemed to have lapsed as a corporate 
body, and the territory theretofore embraced 
within such lapsed district shall be deemed 
and taken as unor12;anized territory , •.• " 

The evidence demonstr~ted that until the court ' s determination 
in State ex inf. Barker v. Smith, supra , the county clerk uniformly 
extended the taxes for the benefit of the original school dis 
tricts and that such proceeds were not turned over to the consoli
dated district . However, the evidence also demonst rated that the 
consolidated district maintained a high school in one of the old 
districts where a school was maintained prior to the organization 
of the consolidated school district. Thereafter, the present ac
tion was instituted. The court refused to forfeit the corporate 
rights of the consolidated school district and stated thusly : 

11 It will be seen at a glance that the above 
provision for forfeiture is wholly inappli
cable unless it shall be shown by the 
evidence that the funds in the hands of the 
school district, together with the levy of 
~0 cents on the $100 valuation, are suffi 
cient for the maintenance of an eight months ' 
school in one year. There is no substantial 
evidence in the present record t o that effect; 
for, until the final decision of this court 
validating the organization of respondent, it 
did not receive the public funds and cash on 
hand belonging to the former school district 
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to which it was entitled. . . . This fact, 
in connection with the evidence showin~ an 
appropriation of such funds, and also inter
vening revenues from taxation belongin~ to 
respondent, by the officers and directors 
of the old school districts, thereby preven
ting respondent from the direct handlin~ of 
such funds for the payment of teachers 
employed by it and compelling it, in order 
to maintain schools, in many instances, to 
employ the teachers selected by the old dis
tricts and to acquiese in the payment of 
their salaries by the directors of the former 
school districts, are sufficient to exclude 
respondent from the purview of the statute 
in question, which shows on its face and by 
its terms that it was only intended to affix 
a forfeiture for failure to provide an 
eight months' school in one year, when such 
omission did not result from inability 'to 
have so long a term,' or where the failure 
was purposeful or intentional on the part of 
the school district . 

"A thorough review of the testimony in this 
case satisfies us of the entire good faith of 
respondent in the exercise , as far as possible, 
of all its corporate franchises. It did main
tain a high school in one of the districts, 
and seems to have maintained also as far as 
~oss!ble, schools in other 1oca1It1es where 

hey had been theretofore maintained, through 
the medium of a payment of the Jalaries of 
teachers out of the revenues that were impro
perly in the hands of the directors of the 
former school districts . In these circum
stances, the statute relied upon by relator is 
wholly inapplicable, for giving that statute 
its full scope and effect, as was done in the 
case of State ex rel. v. Claxton, 263 Mo. 701 , 
173 S.W. 10ij9, it does not appear in the 
present case , as it di d appear in that case, 
that the ijQ-cent levy and the public funds 
and cash on hand provided a fund sufficient to 
maintain a school for eight months in one year. 
In that case , the sufficiency of the revenues 
of the school district was sho~m by an express 
agreement. In the present case, the record 
does not show that the 'public funds and cash 
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on hand' belonging to the former school 
district has ever been turned over to 
respondent, nor its ability, without such 
funds, to have independently paid all of 
the teachers employed by it. Under the 
authority of that case and the facts of the 
present one, therefore, the statute invoked 
by relator has no application whatever to 
the present record." (Emphasis added.) 

Morley v. Power, supra, was an action by a school teacher to 
recover under the terms of his contract. The contract had been 
entered into with the teacher for one year beginning on August 16, 
1880, in which he was to be compensated the sum of $60 per month 
for his services. On March 18, 1881, the board of directors voted 
to close all schools because of a lack of funds and all schools 
were closed except for the one taught by Morley . The board re
fused to pay for his services past the date of closing of the 
schools. One of the defenses raised was the school board 's 
authority to discontinue school . Although there was no pos itive 
provision as to the length of the term of a school year , in t hat 
case, the directors did have the duty to use school funds in a 
manner as would promote the interests of the public schools . The 
court, commenting upon the authority and duties of the directors, 
stated: 

"· • . It would be plainly their duty 
to keep the schoo· ~ open as long as the 
funds would justify, but no longer . . .. " 

Nor was a school board authorized to close its schools for a 
year in order to comply with the requirements of a statute which 
provided that schools operating on the calendar year basis shall 
so adjust their finances as to operate on a fiscal year basis and 
to be out of debt for current expenses by a certain date . The 
court's view was that the action of the school board was premature 
and unauthorized in that the necessity for such action was not yet 
at hand. State v. Rapides Parish School Board , 158 La . 2ij9, 103 
So. 757 (1925). 

CONCLUSION 

Therefore, it is the opinion of this office that: 

(1) A school board of a six-director school district has the 
discretionary power to call and hold a special election every 
17 days concerning a proposition to increase taxes above the rate 
which can be levied without voter approval even though the same 
proposition has been defeated at a previous election. 
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(2) A school board has authority to issue statements with 
respect to a proposed tax levy increase which they consider 
essential in the discharge of their duty to establish and main
tain free public schools. 

(3) If all available funds are insufficient to provide for 
a full nine month term, the school board may refuse to open the 
schools within its district if it has arranged for all pupils 
within the district to be educated in another district. If such 
arrangements are not or cannot be made, then the school board 
must open and operate its schools until all financial resources 
are exhausted. When all financial resources have been exhausted, 
the school board is authorized to close its schools. 

Enclosures: 

~v:rD~ 
JOHN C. DANFORTH 
Attorney General 
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