
SCHOOLS: 1. A six-director school district 
INTEREST: which has exhausted its working 

capital or anticipates such ex
haustion in the near future has the power without obtaining voter 
approval to borrow money to meet its current operating expenses, 
provided its unencumbered anticipated revenue for the calendar 
year is sufficient, at the time the loan is made, to repay the 
principal and interest on the indebtedness. 2. The highest rate 
of interest at which a six-director school district may contract 
to borrow money is eight percent per annum. There are no re
strictions as to maturity date or form of obligation. However, 
Section ij32.070, RSMo 1969, which governs a school district's 
contracts in general, is applicable to a six-director school 
district's contract to borrow money. 
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This is in response to your request for an opinion from this 
office with respect to the following: 

"1. Does a six-director school district 
which has exhausted its working capital 
have the power to borrow money to operate 
its schools, provided the amount borrowed 
does not exceed its ascertainable antic
ipated tax and/or state aid entitlement 
revenue for the calendar year in which the 
loan is obtained? 

"2. Does the six-director school district 
which anticipates the exhaustion of its 
working capital in the forseeable future 
so that it will soon have insufficient 
funds to keep its schools open have the 
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power to borrow money to operate its schools, 
provided the amount borrowed does not exceed 
its ascertainable anticipated tax revenue 
and/or state aid entitlement for the cal
endar year in which the loan is obtained? 

"3. If the six- director school district 
has power to incur indebtedness under the 
circumstances as described in question 1 
and/or 2 above, are there any appreciative 
restrictions as to the (a) rate of interest, 
(b) maturity date and (c) form of obligation 
which it may validly negotiate and contract 
to pay with respect to any loans obtained 
for public school purposes? 

"4. Are there any other circumstances in 
which a six-director school district may 
borrow money to operate its schools and 
issue promissory notes (as distinguished 
from the issuance of bonds as provided in 
section 164.121, RSMo. 1969) for the payment 
thereof?" 

A school district's authority to incur an indebtedness is 
governed by subsections (a) and (b) of Section 26, Article VI, 
Constitution of Missouri, 1945, which provide as follows: 

".(a) No county, city, in corpora ted town 
or village, school district or other po
litical corporation or subdivision of the 
state shall become indebted in an amount 
exceeding in any year the income and rev
enue provided for such year plus any un
encumbered balances from previous years, 
except as otherwise provided in this Con
stitution. 

"(b) Any county, city, incorporated town 
or village or other political corporation 
or subdivision of the state, by vote of 
two-thirds of the qualified electors there
of voting thereon, may become indebted in 
an amount not to exceed five per cent of 
the value of taxable tangible property 
therein as shown by the last completed 
assessment for state or county purposes, 
except that a school district by a vote 
of two-thirds of the qualified electors 
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voting thereon may become indebted in an 
amount not to exceed ten per cent of the 
value of such taxable tangible property." 

Subsections (a) and (b) of Section 26 permit a school dis
trict to anticipate its revenue by incurring an indebtedness in 
an amount not to exceed its unencumbered revenue for the calendar 
year in which such debt is contracted or created but prohibit an
ticipation of revenue beyond that amount or for any future year 
except by consent of two-thirds of the voters. First Nat . Bank 
of Stoutland v. Stoutland School Dist., 319 S .W.2d 570 (Mo. 1958); 
Pullum v. Consolidated School Dist. No. 5, 211 S.W.2d 30 (Mo. 1948); 
Clarence Special School Dist. v . School Dist. No. 67, 341 Mo. 178, 
107 S.W.2d 5 (1937). 

In First Nat. Bank of Stoutland v. Stoutland School Dist., 
supra, the school district was frequently without funds to pay its 
current operating expenses because its anticipated tax revenue was 
not collected and distributed to the district . In order to meet 
the exigencies of the situation the school board authorized its 
officers to enter into a loan arrangement with the bank. Pursuant 
to this authorization the school district borrowed money from the 
bank on several separate occasions. At the time each loan was 
made, the school district's unencumbered anticipated tax revenue 
for the calendar year was more than sufficient to repay the 
principal and interest. Responding to the contention that the 
school district did not have the authority to borrow money in 
anticipation of its tax revenue, the Supreme Court of Missouri 
stated that: 

"Admittedly, no constitutional or statutory 
provision expressly authorizes a school 
district to borrow money in this or any 
other manner. Nevertheless, Section 26(a) 
of Article 6, Const.Mo.l945, is a self
enforcing grant of power to school dis
tricts to incur an indebtedness for public 
school purposes in an amount not 'exceed
ing in any year the income and revenue 
provided for such year plus any unencum
bered balances from previous years • * *·' 
State ex rel. Gilpin v. Smith, 339 Mo. 
194, 96 S.W.2d 40; State ex Inf. Dalton 
v. Metropolitan St. Louis Sewer Dist., 
365 Mo. 1 275 S.W.2d 225; Bull v. 
McQuie, 342 Mo. 851, 119 S. W.2d 204; 
State ex rel. Clark County v. Hackmann, 
280 Mo. 686, 218 S.W. 318; Trask v. 
Livingston County, 210 Mo. 582, 109 S.W. 
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656, 37 L.R.A.,N.S., 1045; Book v. Earl, 
87 Mo . 246. A constitutional limitation 
on the extent, amount, or purpose of a 
school district ' s borrowing power is not 
a limitation on its authority to incur 
any indebtedness whatever (79 C.J.S. 
Schools and School Districts § 325b (3), 
p. 15), and, as of course, the payment 
of its debts and obligations, legally 
incurred , is a public school purpose. 
State ex rel. Gilpin v. Smith, supra; 
State ex rel. Clark County v. Hack
mann, supra . ... " Id. 573. 

Thus, in response to your first question, a six-director 
school district, which has exhausted its working capital, has the 
power to borrow money to meet current operating expenses provided 
its unencumbered anticipated revenue for the calendar year is 
sufficient, at the time the loan is made, to repay the principal 
and interest on the indebtedness. 

In the second question you inquire whether a six-director 
school district may, in anticipation that its working capital 
will soon be exhausted, but before its funds are actually exhausted, 
borrow funds to meet current expenses in accordance with the rules 
set forth above. Section 26(a) limits only the amount of money a 
school district may borrow without voter approval. There is no 
requirement that a school district must have actually exhausted its 
funds before exercising the power to anticipate its revenue by 
borrowing money to meet current operating expenses. The policy of 
Section 26(a) is to abolish the credit system and put counties and 
other public corporations on a cash basis by limiting the legal 
expenditures in any given year to the income and revenue of that 
year unless voter approval is obtained for incurring debt. Mis
souri Toncan Culvert Co . v. Butler County, 352 Mo. 1184, 181 S.W.2d 
506 (1944). However, to require that a school district or other 
municipal corporation actually exhaust its working capital before 
exercising its power to borrow would be unduly restrictive when 
it is clear that anticipated revenue will not be received soon 
enough to pay current expenses. Thus, in answer to your second 
question, we conclude that a six-director school district which 
anticipates that it will soon have insufficient funds to meet 
current operating expenses may borrow money to pay those expenses 
before it has actually exhausted its working capital provided its 
unencumbered anticipated revenue for the calendar year is sufficient, 
at the time the loan is made, to repay the principal and interest 
on the indebtedness. 

Your third question concerns whether a six-director school 
district's power to borrow money is restricted as to the (a) rate 
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of interest, (b) maturity date or (c) legal type or form of obli
gat ion. Considering (a), there is a statutory limitation on the 
rate of interest at which a school district may borrow money under 
the above circumstances. The limitation is contained in Section 
~08.030, RSMo 1969, which provides that parties may agree to the 
payment of interest on money due or to become due upon any contract 
in an amount not exceeding eight percent per annum. 

Section 408.060, RSMo 1969, however, excepts corporations 
from the limitations imposed by Section ~08.030, RSMo 196 9. Sec
tion ~08.060 provides in part: 

" .•• no corporation shall, ••. interpose 
the defense of usury in any such action, 
nor shall any bond, note, debt, contract 
or obligation of any corporation or any 
security therefor be set aside, impaired 
or adjudged invalid by reason of the rate 
of interest which the corporation may 
have paid or agreed to pay hereon." 

A school district is an agency, subdivision or instrumentality 
or the state formed for the single purpose of promoting education 
and has been classified as a public or municipal corporation. 
Kansas City v. School Dist. of Kansas City, 356 Mo. 36~, 201 S.W.2d 
930 (1947); State ex rel. Brickey v. Nolte, 350 Mo. 8~2, 169 S.W.2d 
50 (1943); Russell v. Frank, 348 Mo. 533, 15~ S.W.2d 63 (19~1); 
School Dist. of Oakland v. School Dist . of Jo lin, 340 Mo. 779, 
1 S.W. d 909 1937 ; C.J.S. Schools and School Districts, 
Sections 2~-25. It might be argued, therefore, that Section 
~08.060 permits a school district to contract to borrow money 
at any rate of interest. 

However, the law is well established in Missouri that the 
state and its subordinate subdivisions and agencies are not to 
be considered as within the purview of a statute, however general 
and comprehensive the language may be, unless an intention to 
include them is clearly manifest, as where they are expressly 
named therein, or included by necessary implication. This doc
trine applies with special force to statutes by which rights 
or interests of the state would be diminished or liabilities 
imposed upon it. Paulus v. City of St. Louis, 4~6 S.W.2d 14~, 
(Mo. St.L.App. 1969); Farris v. Hendrichs, 410 S.W.2d 97 (Mo. 
St.L.App. 1966); State ex rel. Askew v . Kop~, 330 S.W.2d 882 
(Mo. 1960); Hayes v. City of Kansas City, 2 1 S.W.2d 888 (Mo. 
1951). Furthermore, the word "corporation" as used in statutes 
is considered to refer to private corporations, not municipal 
corporations. 82 C.J.S., Statutes, Section 317. Thus, we con
clude that eight percent per annum is the highest rate of interest 
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at which a school district may contract to borrow money under the 
circumstances presented in this opinion request. 

The answers to items (b) and (c) are set forth in First Nat. 
Bank of Stoutland v. Stoutland School Di st . supra, wherein the 
court stated that: 

" . . . There is some discretion in the 
school board, the power to borrow money 
or to contract a debt carries wi th it 
the authority to agree with its creditor, 
within constitutional or statutory lim
itations and within its unencumbered 
revenue, as to the time and method of 
payment. Judd v. Consolidated School 
Dist. No . 3 of Platt County, 227 Mo.App. 
921, 58 S.W.2d 783; Arkansas-Missouri 
Power Corp. v . . City of Kennett, 3~8 Mo. 
1108, 156 S.W.2d 913; 15 McQuillin, 
Municipal Corporations, Sec . 39.09, p . 
20. . . " Id. at 57 3. 

As discussed above, the only constitutional limitation upon 
a school district's power to borrow money or to contract a debt is 
the restriction in Section 26(a) upon the amount of indebtedness 
that a school district may incur in any given calendar year without 
voter approval. The only statutory limitation is that imposed by 
Section ~32.070, RSMo 1969, which provides as follows: 

"No county, city, town, village, school 
township, school district or other mu
nicipal corporation shall make any con
tract, unless the same shall be within 
the scope of its powers or be expressly 
authorized by law, nor unless such con
tract be made upon a consideration wholly 
to be performed or executed subsequent 
to the making of the contract; and such 
contract, including the consideration, 
shall be in writing and dated when made, 
and shall be subscribed by the parties 
thereto, or their agents authorized by 
law and dully appointed and authorized 
in writing." 

This statutory limitation upon a school district's power to contract 
a debt is mandatory, not merely directory. First Nat. Bank of Stout
land v. Stoutland School Dist. supra; Hoevelman v. Reorganized 
School Dist . R-2 of Crawford Co ., 452 S.W.2d 298 {Mo. Spg.App. 1970). 
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Because your fourth question does not relate to any par
ticular factual situation, we are asked to hypothesize all other 
s ituations wherein a school district may validly exercise its 
power to incur an indebtedness without voter approval . We do not 
believe it appropriate for us to so speculate on what may occur in 
the future. Thus we decline to answer this question and reserve 
our opinion for an appropriate occasion in the future when a 
specific factual situation is presented . 

CONCLUSION 

It is therefore the opinion of this office that: 

1. A six- director school district which has exhausted its 
working capital or anticipates such exhaustion in the near future 
has the power, without obtaining voter approval, to borrow money 
t o meet its current operating expenses, provided its unencumbered 
anticipated revenue for the calendar year is sufficient, at the 
time the loan is made, to repay the principal and interest on 
the indebtedness. 

2 . The highest rate of inter est at which a six-director 
school district may contract to borrow money under the above 
circumstances is eight percent per annum . There are no restric
tions as to maturity date or form of obligation . However, Sec
tion 432 . 070, RSMo 1969, which governs a school district ' s con
tracts in general, is applicable to a six- director school dis 
trict's contract to borrow money. 

The foregoing opinion, which I hereby approve, was prepared 
by my Assistants, D. Brook Bartlett and John B. Mitchell. 

~u:y:J~_;d 
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JOHN C. DANFORTH 
Attorney General 


