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This official opinion is issued in response to your request 
of recent date in which you present some questions regarding the 
constitutional validity of Chapter 215 RSMo 1969, relating to 
"state housing" and of the contemplated activities of the Missouri 
Housing Development Commission which is established by that act as 
a body corporate and politic. 

Section 215.030, RSMo 1969, gives the Missouri Housing 
Development Commission the authority to make first mortgage loans: 

"(1) ... to finance the building or 
rehabilitation of residential housing 
designed and planned to be available 
at low and moderate rentals or to be 
sold to low and moderate-income fami-
lies and others upon such terms as 
hereinafter designated; ... " 

The mortgages may be insured by the federal government, but 
are not required to be so insured. 

The Commission also has the power under that section to: 
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"(2) Insure any first mortgage loan, 
the funds of which are to be used to 
develop low and moderate-income res
idential housing . . . 

"(3) To make or participate in the 
making of federally insured construc
tion loans to sponsors of residential 
housing for occupancy by persons and 
families of low and moderate income. 
Such loans shall be made only upon 
determination by the commission that 
construction loans are not otherwise 
available, wholly or in part, from 
private lenders upon reasonably equiv
alent terms and conditions; 

"(4) To make temporary loans, with or 
without interest, ... to defray de
velopment costs to sponsors of res
idential housing for occupancy by 
persons and families of low and mod
erate income; . . . " 

The other powers of the Commission as set out in Section 
215.030 are auxiliary. These include the power to borrow money 
and issue bonds or notes (subsection 20) and the power to provide 
technical and consulting services (subsections 24 and 25). 

Section 215.120 provides for the issuance of: 

"1 ...• negotiable revenue bonds or 
notes in such principal amount, as, . 
. . shall be necessary to provide 
sufficient funds for achieving its 
corporate purposes, including the 
making of mortgage loans for resi
dential housing to be occupied by low 
and moderate income persons; ... " 

Section 215.050, RSMo 1969, provides for the establishment 
of a "Housing Development Fund" containing money appropriated by 
the legislature, money received in repayment of advances from the 
fund, and money made available from other sources. Money in this 
fund may be used: 

"2 .... to make non-interest-bearing 
advances to nonprofit corporations to 
defray development costs of construct
ing or rehabilitating residential 
housing ... " 
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As a condition of making non-interest-bearing loans, the 
Commission must determine that the housing complies with the other 
standards of the act and that it appears that permanent financing 
will be available. 

Section 215.120(4), RSMo 1969, provides: 
. 

"The state shall not be liable on notes 
or bonds of the commission and such notes 
and bonds shall not be a debt of the 
state, and such notes and bonds shall 
contain on the face thereof a state-
ment to such effect." 

Section 215.200, RSMo 1969, provides that the Commission is 
not obliged to pay taxes to the state or any local governmental unit: 

" ... upon any of its property or upon 
its obligations or other evidences of 
indebtedness .. . the notes and bonds 
of the commission and the income there
from shall at all times be exempt from 
taxation, ... except for death and 
gift taxes, taxes on transfers, sales 
taxes, real property taxes and business 
and occupation taxes." 

Section 215.250, RSMo 1969, provides that the Commission 
shall repay any appropriations made to it from the general revenue 
fund, as funds become available to it. 

Section 215.010(5), RSMo 1969, reads as follows: 

"'Low income or moderate income persons ' 
means persons or familie s who are in low 
or moderate income groups and who cannot 
afford to pay enough to cause private 
enterprise in their community to build 
a sufficient supply of adequate, safe 
and sanitary residential housing." 

The statutory plan, therefore, contemplates that the Com
mission is to promote housing development to be made available to 
persons who are not able to obtain satisfactory housing accommo
dations through normal private means. It is comtemplated that the 
legislature will appropriate funds in order to permit the Commission 
to commence its work, and that advances may be made from the funds 
so appropriated on a temporary basis . The statute does not com
template the subsidization of housing by the Commission, or out 
of state funds. It is comtemplated that loans and advances, both 
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temporary and permanent, will be repaid, and that the state will 
be reimbursed for its initial outlay. It of course cannot be 
said with assurance that any particular loan or advance will be 
repaid, or that the Commission's operations will permit it to 
reimburse the state within any forseeable time. It is apparently 
considered, however, that the Commission may derive income from its 
operations, and that i ts irycome may be in excess of its expenditures. 

The statute states clearly that the Commission may not incur 
any obligation of any kind which will constitute an obligation of 
the state. 

In contrast to certain municipal housing authorities (Section 
99.120, RSMo 1969) and land clearance for redevelopment authorities, 
(Section 99.420(4), RSMo 1969) the Commission does not have the 
power of eminent domain. 

In considering questions of legislative power under the 
Missouri Constitution , it must be remembered that the powers of the 
General Assembly are plenary, except to the extent that there are 
specific inhibitions in the federal constitution, federal statutes, 
or state constitution. In the absence of specific limitation, the 
legislative action is valid. State ex inf . Dalton v. Holekamp 
Lumber Co., 340 S.W.2d 678 (Mo. 1960). 

Possible provisions of the Missouri Constitution which may 
be drawn into question by reason of Chapter 215 are as follows: 

"The general assembly shall have no power 
to grant public money or property, or 
lend or authorize the lending of publ ic 
credit, to any private person, associ
ation or corporation, • . . Money or 
property may also be received from the 
United States and be redistributed to
gether with public money of this state 
for any public purpose designated by 
the United States." (Article III, Sec
tion 38(a) .) 

"(1) To give or lend or to authorize the 
giving or lending of the credit of the 
state in aid or to any person, associ
ation, municipal or other corporation; 
(Sec. 45, Art.IV, Const. of 1875, q.v. 
under Sec. 38(a) of this Article, ante.) 

"(2) To pledge the credit of the state 
for the payment of the liabilities, pre
sent or prospective, of any individual, 
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association, municipal or other cor
poration; (Ibid.). . . . " (Article III, 
Section 39(1) and (2).) 

"All property, real and personal, of the 
state, counties and other political sub
divisions, .• . shall be exempt from 
taxation; and all property, real and 
personal, not held for private or cor-
porate profit and used exculsively .. . 
for purposes purely charitable, .. . 
may be exempted from taxation by general 
law. All laws exempting from taxation 
property other than the property enu
merated in this article, shall be void . " 
(Article X, Section 6.) 

"The term 'other political subdivision, ' as 
used in this article, shall be construed to 
include townships, cities, towns, villages, 
school, road, drainage, sewer and levee dis
tricts and any other public subdivision, 
public corporation or public quasi-corpor
ation having the power to tax . " (Article X, 
Section 15.) 

The question, then, is whether Chapter 215 violates any of the 
provisions set out above. There is a presumption that any act adopted 
by the general assembly is valid and constitutional, and one who 
would challenge the law must demonstrate the unconstitutionality . 

The apparent public purpose of the legis lation is to make 
housing available to persons and families who are unable to obtain 
satisfactory housing on the private commercial market. It is not 
the pr actice of the Missouri legislature to accompany bills with 
recitals, findings, or declarations of purpose in the attempt to 
show j ustification forthelegislation. We must therefore , consider 
the apparent purpose of Chapter 215. 

The Missouri courts have consistently upheld legislation 
desi gned to provide housing for low-income families. Laret Inv. 
Co . v . Dickmann, 345 Mo. 449, 134 S.W.2d 65 (1939) was decided 
pr ior t o the adoption of the Missouri Constitution of 1945 , and 
Bader Realt Investment Co. v. St. Louis Housin Au . , 358 Mo. 747, 

9 was eci ed a terwar s. oth cases hold, 
specifically, that property of the St. Louis Housing Authority, 
a public corporation, could properly be made exempt from taxation. 
The cases are also important in indicating the general public pur
pose behind provisions for housing for low-income persons and fam
ilies . 
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The Missouri cases are consistent with the great weight of 
a~thority in the United States, holding that the provision for low
cost housing for poor persons is a proper public purpose. Many cases 
are cited and discussed in the opinions. 

Also important is the case of State ex. inf. Dalton v. Land 
Clearance for Redevelopment Auth., 364 Mo. 974, 270 S.W.2d 44 (1954) 
which holds that the clearance of blighted or insanitary areas is 
itself a public purpose justifying the expenditure of public funds 
and the exercise of the power of eminent domain. The case states 
very firmly that a law which exists for a valid public purpose is 
not rendered invalid simply because private individuals may derive 
special benefits from its operation and effectuation. 

The Missouri cases sustaining public housing, and some cases 
from other states, have emphasized the ''slum clearance" aspect of 
public, low-cost housing. The legislation now under consideration 
provides for moderate income housing as well as low income housing, 
and it may be thought that further analysis going beyond the prior 
housing cases is required. 

It might appear that, at first blush, two advisory opinions 
from states recognizing the advisory procedure cast some doubt on 
the public purpose underlying Chapter 215 . Opinion of the Justices, 
351 Mass. 716, 219 N.E.2d 18 (1966) held that the provision of 
public housing for "moderate income" families did not in and of 
itself, indicate a valid public purpose. The opinion indicated 
that the measure under consideration might exist for a valid public 
purpose, but found fault in the legislafure's failure to explain 
or define the meaning of "moderate income" housing. The Missouri 
statute does not have the feature the Massachusetts court criticized, 
in that Section 215.010(5) specifically indicates that moderate 
income housing is to include only housing for families who cannot 
obtain satisfactory housing on the private market. In a later case, 
Massachusetts Hous. F . A . v. New En land Mer. Nat. B., 249 N.E.2d 
599 Mass. 19 9 , the Massachusetts court sustained a revised ver
sion of the statute which was the subject of its advisory opinion , 
on the ground that there could be a substantial relationship between 
provision of moderate income housing and slum clearance, and that 
provision of that type of housing might be necessary for permanent 
slum eradication. It seems clear that the court which rendered 
that opinion would have sustained the statute in its earlier 
opinion, had "moderate income housing" been clarified in the way 
that it is in the Missouri statute. 

In Re Advisory Opinion, 158 N.W.2d 416 (1968) expressed the 
conclusion of the Michigan Supreme Court that the state legislature 
could find a public purpose in providing funds for the organization 
of a state housing authority, but that a proposed housing develop
ment fund and a capital reserve sinking fund would be established 
for private rather than public purposes. Michigan's constitution 
permits the appropriation of public funds for private purposes by 
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two-thirds vote of the legislature, and for this reason the Michigan 
courts may define "public" in a somewhat restrictive manner. By 
the opinion in State ex inf. Dalton v. Land Clearance Auth., supra., 
moreover, the authority to appropriate money for a public purpose 
would include the authority to make all appropriations deemed 
reasonably necessary to that purpose, even though private individuals 
might derive incidential benefits. The Missouri courts would not 
be likely to split up the appropriation into public and private 
portions, as the Michigan court did. 

In Cremer v. Peoria Housing Authority, 399 Ill. 579, 78 N.E.2d 
276 (1948), the Supreme Court of Illinois held that the easing of 
a housing shortage was itself a public purpose sufficient to sustain 
the appropriation of public funds. The opinion did not rely on pur
poses such as slum clearance and aid to the needy, which had served 
as justification in most prior housing cases. We believe that the 
Illinois case is of great significance in supporting the validity 
of Chapter 215 and related legislation. 

In State ex rel W. Va. Housin Dev. Fund v. Co enhaver, 171 
S.E.2d 545 W.Va. 19 9 , the Supreme Court of Appea s of West Virginia 
held that a legislative act very similar to Chapter 215 existed for 
a valid public purpose. A corporation similar to the Missouri 
Housing Development Commission had been ~stablished by the legis
lature. Had this been a "private corporation" rather than a "public 
corporation", then the legislation establishing it would be an 
invalid special act under the West Virgipia constitution. The 
court found, however, that the provision of housing for persons 
of low and moderate incomes who could not obtain the housing on the 
commercial marker, represented a valid public purpose. The West 
Virginia statute contained recitals and findings in some detail, 
but we consider that the Missouri statute is sufficient on its 
face to disclose the conditions which the legislature sought to 
relieve in enacting the statute. 

We understand that statutes similar to Chapter 215 are in 
effect in Illinois, New Jersey, Maine, Connecticut and North 
Carolina, but are not aware of any adjudication in these states. 

We are confident that the Missouri courts would uphold the 
purpose of assisting low and moderate income families in the 
obtaining of satisfactory housing when they are unable to obtain 
this housing through commercial channels, as a valid public pur
pose. This is consistent with the approach of the Missouri cases 
discussed above and with cases from the great majority of the 
jurisdictions which have considered housing and urban renewal 
legislation. Most states have constitutional provisions similar 
to Missouri's with regard to the appropriation of public money 
for private purposes, and so cases from these other jurisdictions 
are quite persuasive. 
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Since the Missouri statutes state expressly that the Com
mission has no power to create an obligation which is effective 
against the state, there is no pledging of the state's credit. 
This was expressly held in State ex rel W. Va . Housing Dev . Fund 
v . Copenhaver , supra., in construing similar constitutional 
pr ovisions . 

The provisions exem~ting the property and obligations of the 
Commission from proper ty taxation are clearly severable from the 
balance of Chapter 215, and any decision holding these exemptions 
invalid would not connote invalidity of the other provisions of 
the chapter . 

The Bader Investment Co . case, discussed above, would sus
tain the exemption on the ground that the Commission's activities 
constitute a "pur ely charitable purpose 11

, within the meaning of 
Article X, Section 15 of the Constitution . 

The state , furthermore, has the authority to decide the 
scope of the i ncome tax laws , and to provide for exemption of the 
income bonds and notes of the Commission , in the hands of the pur
chaser s. Ar ticle X, Section 6 deals only with exemption from pro
perty taxation. 

CONCLUSION 

It is the opinion of this office that Chapter 215, RSMo 1969, 
establishes the Missouri Housing Development Commission for a valid 
public purpose, that is , facilitating the provision of housing for 
per sons and families of low and moderate income who are unable to 
obtain adequate housing through ordinary commercial means and that 
s uch legis l ation does not contravene any provision of the Missouri 
Constitution . 

The for egoing opinion , which I hereby approve, was prepared 
by my Special Assistant Attorney General, Charles B. Blackrnar . 
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JOHN C. DANFORTH 
Attorney Gener al 


