
AIR CONSERVATION COMMISSION: l. The Missouri Air Conservation 
Commission has the authority under 

Chapter 203 , RSMo 1969, to adopt emission control re ~uations , in
cluding limitations on the content of fuels, which wi ll attain and 
maintain national air ~uality standards, if the state standards are 
the same or more strin~ent. 2. The Missouri Air Conservation Com
mission has the authority under Chapter 203 , RSMo 1969, and the Con
stitution of Missouri to enforce without delay the provisions of 
Chapter 203, RSMo 1969, and standards, rules, and regulations prom
ul~ated thereunder, throu~h administrative procedures and injunc
tive relief. 3. The Missouri Air Conservation Commiss ion has the 
authority under Chapter 203, RSMo 1969, to abate pollutant emissions 
on an emer~ency basis comparable to that available under 42 U.S.C.A., 
Section 1857d(k). 4. The Missouri Air Conservation Commission has 
the authority under Chanter 203, RSMo 1969, to provide for the equi
valent of a construction permit system by promul~atin~ regulations 
to require the submission of plans and specifications for approval 
before any person may construct any facility which will cause air 
pollution, but that the Commission has no such authority regarding 
an equivalent permit system for the operation of existing facilities 
which are the source of air pollution. 5. The Missouri Air Conserva
tion Commission has the authority under Chapter 203, RSMo 1969, nec
essary to inspect, conduct tests, and obtain information, including 
the authority to require record keeping, to determine compliance 
with emission control regulations. 6 . The Missouri Air Conserva
tion Commission does not have any specific authority to require the 
installation of emission monitorin~ devices, but does have the au
thority to require reports from sources of air pollution relating 
to rate, period of emission and composit ion of effluent, and to 
make such information available to the public, unless any such in
formation is "confidential" as defined by Section 203 . 050. 4, RSMo 
1969. 1. The State of Missouri has the authority to inspect for 
"air pollution control devices" which may be installed on motor 
vehicles as a requirement to comply with anplicable emission re
gulations, but whether such regulations and inspections would ac
complish the purpose of "enforcin~ compliance with applicable emis
sion standards" which are federal standards, and whether the pre
emption provision of 42 U.S.C.A., Section 1857f-6a, has been com
plied with are questions that only the appropriate federal officials 
can answer. 8. All the authorities found in questions 1 through 7 
have state-wide application . 
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This is in reply to your request for an official opinion of 
this office as to whether the Missouri Air Conservation Law, Chap
ter 203, RSMo 1969, or any other Missouri statutes contain the 
"Required State Legal Authority" inquired about by the administra
tor of the Federal Environmental Protection A~ency. There are 
seven specific questions which we will answer in the order asked. 

1. 

Does the state have the authorit. 
and limitations and an other measures necessar limitations 
on the sulfur content of fuels for attainment and maintenance of 
national air quality standards? 

It is our opinion that the state, through the Missouri Air 
Conservation, has such authority. Section 203.050, RSMo 1969, pro
vides in part, as follows: 

"1. In addition to any other powers vested 
in it by law the commission shall have the 
following powers: 

(1) Adopt, promulgate, amend and repeal 
rules and regulations consistent with the 
general intent and purposes of this chapter 
and in accordance with the provisions of sec
tion 203.070, including but not limited to: 

(a) Regulation of use of equipment known 
to be a source of air contamination; and 

(b) Establishment of maximum quantities of 
air contaminants that may be emitted from any 
air contaminant source; 

(2) After holdin~ public hearings in ac
cordance with section 203.070, establish areas 
of the state and prescribe air quality stand
ards for such areas giving due recognition to 
variations, if any, in the characteristics of 
different areas of the state which may be 
deemed by the commission to be relevant;" 

Thus, the Commission first designates areas of the state, then 
prescribes air quality standards for such area, and finally promul
gates emission control regulations which are maximum quantities of 
air contaminants that may be emitted from any source. 

The Commission, therefore, has the necessary power through the 
promulgation of emission control re~ulations to attain and maintain 
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air quality standards. If the state ajr quality standards are the 
same or more strin~ent than the national standards, then any emis
sion regulations necessary to attain and maintain the state stand
ards would also attain and maintain the national standards . 

In addition to the general question concerning the power to 
adopt emission control regulations, special reference is made to 
limitations on the sulfur content of coal. An example of this is 
found in Regulation X, "RESTRICTION OF EMISSIONS OF SULFUR DIOXIDE 
FROM USE OF FUEL" of the Air Quality Standards and Air Pollution 
Control Regulations for the St. Louis Metropolitan Area, adopted 
by the Commission in 1967. The purpose of Re~ulation X is to limit 
the emission of sulfur dioxide from certain fuel burning installa
tions. There are two general approaches in Regulation X. 

One is typified by subsection B of Regulation X, which reads 
in part as follows: 

"1. After three ( 3) years from effect! ve 
date of this regulation, no persons shall 
cause or permit the emission of sulfur dio
xide to the atmosphere from any fuel burning 
installation with a capacity of 2,000 million 
or more British Thermal Units per hour in an 
amount greater than 2.3 pounds of sulfur dio
xide per million British Thermal Units of heat 
input to the installation." 

The other is typified by subsection C of Regulation X, which 
reads in part as follows: 

"1. During the months of December, 1968 and 
January, 1969 no person shall burn or permit 
the burning of any coal containing more than 
2.0 percent sulfur or of any fuel oil contain
ing more than 2.0 percent sulfur, in any fuel 
burning installation havin~ a capacity of less 
than 2,000 million British Thermal Units per 
hour." 

It is readily seen by reading Regulation X that a limitation 
on the sulfur content of coal is an indirect regulation on the emis
sion of sulfur dioxide, and such was the intent of Regulation X. 

Therefore, it is our opinion that limitations on the sulfur 
content of coal are authorized by Section 203.050, RSMo. 
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2. 

Does the state have the authority to enforce without delay 
applicable laws, regulations, and standards, with appropriate 
sanctions including authority to seek injunctive relief? 

The Missouri Air Conservation Commission as discussed in ques
tion 1 administers Chapter 203, RSMo, the Mis souri Air Conservation 
Law, and accomplishes the intent and purpose of the law by the adop
tion of air quality standards and emission control regulations. 
Section 203.050, RSMo. 

The law and standards and rules and regulations are enforced 
by the Commission and the Executive Secretary first by administra
tive procedures, Section 203 . 080, RSMo 1969; and ultimately by suits 
fqr injunction and penalties, Section 203.160, RSMo 1969 . 

Under Section 203 . 080 , RSMo, if attempts at compliance by con
ference, conciliation, and persuasion fail to eliminate the viola
tion, then the Executive Secretary may either issue an abatement 
order or file a comolaint with the Commission which is then set for 
hearing before the Commission. If an abatement order is issued , an 
appeal may be taken to the Commission and a hearin~ shall be set at 
a time not less than thirty days after the request. If an order of 
the Executive Secretary is not appealed from, it is then a final 
order enforceable by Section 203.160, RSMo. 

After any abatement hearing the Commission: 

" ••. may sustain, reverse, or modify the 
executive secretary's order, or make such 
other order as the commission deems appro
priate under the circumstances .... " Sec
tion 203.080.3, RSMo 

If a violation is found: 

" ... the final order or determination shall 
fix a time, which shall be reasonable under 
all the circumstances and which may be extended 
by the commission from time to time, during 
which the person shall be required to take 
such measures as may be necessary to prevent 
the violation and to give periodic progress 
reportsthereon ." Section 203 . 080.6, RSMo 

Any final order of the Commission is then subject to judicial 
review pursuant to Chapter 536, RSMo 1969, the Administrative Pro
cedure Act. Section 203.130, RSMo 1969. 
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If any final order of the Executive Secretary or the Commission 
is being violated and the order is not then subject to judicial re
view, the Commission may cause to have instituted a suit for injunc
tive relief and/or penalties up to two hundred dollars per day the 
violation continues. Section 203.160, RSMo. In such a suit for in
junctive relief, brought by the Attorney General, at the request of 
the Commission, in the name of the people of the State of Missouri, 
a temporary restrainin~ order and temporary injunction may be asked 
for and obtained as well as a permanent injunction. 

Such a statutory scheme for enforcement of standards, rules, 
and regulations of an administrative a~ency such as the Missouri 
Air Conservation Commission is in keeping with the due process pro
vision of the Missouri Constitution, Article I, Section 10, and 
also complies with Article V, Section 22, which reads as follows: 

"All final decisions, findings, rules and orders 
of any administrative officer or body existing 
under the Constitution or by law, which are 
judicial or quasi - judicial and affect private 
rights, shall be subject to direct review by 
the courts as provided by law; and such review 
shall include the determination whether the 
same are authorized by law, and in cases in 
which a hearing is required by law, whether 
the same are supported by competent and sub
stantial evidence upon the whole record." 

Of course, in cases of emergency, where there have been vio
lations of any standard, rule or regulation, the Executive Secre
tary with the written approval of the Governor, may order immediate 
compliance. Section 203.090, RSMo 1969. Upon issuance of such an 
order, the Commission shall hold a hearing within twenty-four hours 
and within twenty-four hours after the hearing shall affirm, modify 
or set aside the order of the Executive Secretary . 

Therefore, it is our opinion that the state, throu~h the 
Missouri Air Conservation Commission, has the authority under 
Chapter 203, RSMo, and the Constitution of Missouri to enforce 
without delay the provisions of Chapter 203, RSMo, and standards, 
rules, and regulations promulgated thereunder, through administra
tive procedures and injunctive relief. 

3. 

Does the state have the authority to abate pollutant emissions 
on an emergency basis to prevent substantial endangerment to public 
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health, i.e., authority comparable to that available to the Environ
mental Protection Agency under Section 303 of the Clean Air Act as 
amended? 

The Section 303 referred to is now found as 42 U.S.C.A., Sec-
tion 1857d (k) and reads as follows: 

"(k) Notwithstanding any other provision of 
this section, the Secretary, upon receipt of 
evidence that a particular pollution source or 
combination of sources (including moving sources) 
is presenting an·imminent and substantial en
dangerment to the health of persons, and find
ing that appropriate State or local authorities 
have not acted to abate such sources, may re
quest the Attorney General to bring suit on 
behalf of the United States in the appropriate 
United States district court to immediately 
enjoin any contributor to the alleged pollu-
tion to stop the emission of contaminants 
causing such pollution or to take such other 
action as may be necessary." 

This provision then allows the appropriate federal officials 
to seek, without going through any administrative procedure pro
vided elsewhere in the federal Clean Air Law, injunctive relief 
against any specific source or sources presenting imminent and sub
stantial endangerment to the health of persons. By providing for 
injunctive relief any suit brought would necessarily be brought 
against specific named defendants. 

There is a comparable provision in the Missouri Air Conserva-
tion Law, Section 203. 090, RSMo, which reads as follows: 

"Notwithstanding the provisions of s ection 
203.080 or any other provisions of law to the 
contrary and without necessity of prior ad
ministrative procedures or hearings or at any 
time during the administrative proceedings 
where the proceedings have been commenced, if 
the executive secretary after investigation 
is of the opinion that any person is discharg
ing or causing to be discharged into the atmo
sphere, directly or indirectly, any air con
taminant in violation of commission re gula
tions and the executive secretary determines 
that the discharge creates an emergency which 
requires immediate action to protect the pub
lic health, safety, or welfare and that it 
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therefore appears to be prejudicial to the 
interests of the people of the state to delay 
action, the executive secretary, with the 
written approval of the governor, shall order 
the person in writing to discontinue imme
diately the discharge of the contaminants into 
the atmosphere whereupon the person shall im
mediately discontinue the discharge. Upon 
issuance of any such order the commission shall 
fix a time and place for a hearing to be held 
before the commission not later than twenty
four hours after the issuance of the order to 
investigate and determine the factors causing 
or contributing to the emer~ency conditions. 
A true copy of any such order shall be served 
upon persons whose interests are directly pre
judiced thereby in the same manner as a sum
mons in a civil action may be served. All 
persons whose interests are prejudiced or af
fected in any manner by any such order shall 
have the right to appear in person or by coun
sel at the hearing and to present evidence 
relevant to the subject of the hearings. Wit h
in twenty-four hours after completion of the 
hearing the commission shall affirm, modify 
or set aside the order of the executive sec 
retary or make such other orders as the com
mission deems appropriate under the circum
stances in accordance and consistent with the 
evidence adduced and shall notify all persons 
appearing in person or by counsel of its de
termination in writing by certified or reg
istered mail." 

This provision also provides for immediate action in emergency 
cases to protect the health and welfare of persons, and the state 
provision is quite similar as the federal provision with only two 
apparent differences. 

The first is rthat the federal act refers to a "source or com
bination of sourc(ts" as the target of enforcement, where the state 
provision directs ' its language toward any person causing pollution. 
The difference is one of choice of language only for the practical 
effect of Section 203.090, RSMo, is that the Executive Secretary 
shall act against any person or persons who are the source or caus
ing the source of pollution. 
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The other difference is that in the federal act the administra
tor, after finding an emergency situation and that the state or lo
cal authority has failed to act, may request an injunction suit 
where in Section 203.090, RSMo, the administrator, after finding 
an emergency condition and receivin~ approval of the Governor, shall 
order the pollution source to immediately discontinue discharge. 
The Commission then must hold a hearing within twenty-four hours 
and must act within another twenty-four hours. 

Thus, in the state law once the necessary conditions are found, 
the administrator must take action where the federal administrator 
has the discretion to take or not take enforcement action. Also, 
the order and hearing before the Commission allows for immediate 
discontinuance of the discharge. In this respect the state law 
appears to be stronger from an enforcement standpoint. 

However, under the state law if an injunction suit is neces
sary to ultimately enforce the order as provided in Section 203.160, 
RSMo, such injunction suit would appear to come after judicial re
view as provided for in Section 203.130, RSMo, where the federal 
administrator may seek immediate injunctive relief. 

As a practical matter, however, there may or may not be any 
real difference depending on each specific case. This is because 
under the federal act if the administrator seeks injunctive relief 
the United States Attorney General will undoubtedly ask for the 
immediate relief of a temporary restraining order and temporary 
injunction, since the situation is supposedly an emergency. It is 
then discretionary for the United States District Court to issue 
or deny the temporary restraining order, and it will be up to the 
federal officials to show the emergency. If neither the temporary 
restraining nor the temporary injunction is issued, then there will 
be the necessary period of time for filing pleadings, etc., before 
the case will be finally disposed of, and, of course, the case 
could ultimately be lost. 

Now, if th~ State Commission issues an order, it can be ap
pealed pursuant to the provisions of Chapter 536, RSMo, the Ad
ministrative Procedure Act. Section 203.130, RSMo. 

The appeal is to the appropriate circuit court of Missouri, 
and Section 536.120, RSMo 1969, provides: 

"Pending the filing and final disposition of 
proceedings for review under sections 536.100 
to 536.140, the agency may stay the enforce
ment of its order and may temporarily grant 
or extend relief denied or withheld. Any 
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court in which such proceedings for review may 
be pending may issue all necessary and appro
priate process to stay or require the a~ency 
to stay the enforcement of its order or tem
porarily to grant or extend or require the 
agency temporarily to ~rant or extend relief 
denied or withheld, pendin~ the final disposi
tion of such proceedings for review. Such 
stay or other temporary relief by a reviewing 
court may be conditioned upon such terms as 
shall appear to the court to be proper. No 
such stay or temporary relief shall be grant 
ed by a reviewing court without notice, except 
in cases of threatened irreparable injury; and 
when in any case a stay or other temporary 
relief is granted without notice the court 
shall then make an order, of which due notice 
shall be given, setting the matter down for 
hearing as promptly as possible on the ques
tion whether such stay or other temporary re
lief shall be continued in effect. No such 
stay or other temporary relief shall be granted 
or continued unless the court is satisfied 
that the public interest will not be preju
diced thereby." 

Thus, a stay of the Commission ' s order is discretionary; and 
the court could deny a request for a stay of the Commission 's order. 
We assume the circuit court would take into account the same con
siderations as the United States District Court. 

There is the problem of enforcing the order if the stay is 
denied in view of the language in Section 203.160, RSMo, that the 
Commission can seek injunctive relief to enforce any order "not 
then the subject of judicial review" since the order is of course 
in the process of judicial review. Such a literal interpretation 
would make the emergency provision virtually meaningless and, of 
course, it cannot be said that the legislature intended a useless 
or absurd law incapable of being enforced. City of Joplin v. Joplin 
Water Works Company, 386 S.W.2d 369 (Mo. 1965). 

Section 203.160, RSMo, should therefore be read together with 
Section 536.120, RSMo, and in doing so, it is our opinion that in 
order to make a denial of the stay and enforcement of the emergency 
section meaningful the reviewing court has the authority on appli
cation to issue an appropriate order to enforce the Commission's 
order pending review . 
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It is our opinion, therefore, that the Commission has the au
thority to abate pollutant emissions on an emergency basis com
parable to that available under 42 U.S.C.A., Section 1857d (k). 

4 . 

Does the state have authority to e stablish and operate a state
wide system under which permits would be required for the construc
tion and operation of new stationary sources of air pollution and 
the construction and operation of modifications to existing sources, 
including authority to prevent such construction, modification , or 
operation, and any other necessary land use control authority. 

It is not entirely clear from the question presented by the 
federal officials, nor from the federal Clean Air Law , exactly 
what is meant by a permit system. Even more vague is what is 
meant by "any other necessary land use control authority." 

There are no specific provisions in Chapter 203, RSMo, pro
viding for a "permit system" as for example there is in the Missouri 
Water Pollution Law. Section 204 . 030, RSMo 1969. At least the 
word permit is not used. 

However, there are several provisions in Chapter 203, RSMo , 
providing for submission to the Executive Secretary fo r approval 
of air pollution sources and somewhat the same resul t as a "permit 
system" may be reached. 

Section 203.050, RSMo, provides in part: 

" 1. I n addition to any other powers vested 
in it by law the commission shall have the 
following powers: 

* * * 
(b) Require submission to the executive 

secretary for approval of plans and specifi 
cations for any article, machine , equipment, 
device, or other contrivance specified by reg
ulation the use of which may cause or control 
the issuance of air contaminants; but any per
son responsible for complying with the stand
ards established under this chapter shall deter
mine, unless found by the executive secretary 
to be inadequate , the means, methods, processes , 
equipment and operation to meet the established 
standards. Before adoptin~ re~ulations referred 
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to in this subsection, a public hearing, shall 
be held in accordance with section 203.070;" 

Thus, the commission by re~ulation may require that new or 
existing ~ources must apply to the Executive Secretary for approval 
of plans and specifications for facilities which may "cause or con
trol" air contaminants. This power is meaningless unless it sup
poses that until approval is ~iven the person required to submit 
any plans and specifications cannot proceed with carrying out such 
plans and specifications. In our opinion this means that no per
son subject to such regulations can construct any facility proposed 
by the plans and specifications. It naturally follows that if such 
person cannot construct such facilities then he will also be unable 
to operate such facilities. 

However, it is our further opinion that the Commission has no 
such powers of requiring submission for approval the operation of 
existing facilities which are the source of air pollution . Such 
existing facilities which are not in compliance with emission con
trol regulations are, of course, subject to enforcement as discussed 
in question 2 where we concluded there was authority to enforce 
without delay applicable emission control regulations . 

As to the power to require submission of plans and specifica
tions, there must necessarily be provisions to enforce this power 
in order to make it a meanin~ful power . 

Section 203 . 060~ RSMo 1969, s~ts out various powers .and duties 
including among others the followin~: 

"(4) The executive secretary shall receive 
and act upon reports, plans, and specifica
tions submitted under rules and regulations 
promulgated by the commission. Any person 
aggrieved by any action of the executive secre
tary under this provision shall be entitled to 
a hearing before the commission as provided in 
section 203. 080 . The commission may sustain, 
reverse, or modify any action of the executive 
secretary taken under this provision, or make 
such other order as the commission shall deem 
appropriate under the circumstances;" 

Under this section the Executive Secretary would review sub
mitted plans and specifications; and if they were in order and met 
the appropriate re~ulations, his action would be to approve such 
plans and specifications, and the applicant could then proceed to 
construct the specified facilities. 
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If the Executive Secretary determined any submitted plans and 
specifications were not in order and did not meet the appropriate 
regulations, he would disapprove such plans and specifications. The 
applicant then has the right to appeal to the Commission. If the 
Commission after hearing also disapproves of the plans and specifi
cations, the applicant could then appeal to the courts for review 
pursuant to Section 203.130, RSMo. 

As with the discussion in questions 2 and 3, the Commission 
would have the right to enforce any such order of disapproval by 
seeking injunctive relief. Section 203 . 160, RSMo. 

Therefore, it is our opinion that although a "permit system" 
as such could be provided for in a more specific and complete way, 
there is the equivalent of a permit system provided for when the 
Commission may by regu lation require submission of plans and speci
fications for approval before constructing any facility which will 
cause air pollution. 

5. 

Does the state have the authority to obtain information neces
sar y to determine whether air pollution sources are in compliance 
with applicable laws, regulations, and standards, including autho
r i t y t o require record keeping and to make inspections and conduct 
tests of air pollution sources? 

It is our opinion that the state has such authority under the 
following two powers given to the Commission under Section 203.050, 
RSMo, reading in part as follows: 

"1. In addition to any other powers vested in 
it by law the commission shall have the fol
lowing powers: 

* I 

(3)(a) To require persons engaged in opera
tions which result in air pollution to file 
reports containing information relating to 
rate, period of emission and composition of 
effluent; 

I * * 
(8) Authorize any employee of the commission 

to enter at all reasonable times and upon rea
sonable not1ce in or upon any private or public 
property for the purpose of inspection and in
vestigating any condition which the commission 
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shall have cause to believe to be an air con
taminant source. No person shall refuse entry 
or access, requested for purposes of inspec
tion under this provision, to an authorized 
officer, employee or a~ent of the commission 
who presents appropriate credentials, nor ob
structs or hamper the officer, employee or 
agent in carrying out the inspection;'' 

The language quoted is self-explanatory and provides the autho
rity necessary to inspect, conduct tests, and obtain information 
to determine compliance with emission control regulations. This 
includes the authority to require record keeping . 

6. 

Does the state have the authority to require owners or opera
tors of stationary sources to install, maintain, and use emission 
monitorin~ devices and to make reriodic reports to the state on the 
nature an amounts of emission rom such stationary sources; also, 
authority to make such data available to the public as reported and 
as correlated with any applicable emission standards? 

The only provision of Missouri law that is possibly applicable 
is again in Section 203.050, RSMo, granting the Commission the power 
to : 

"1. In addition to any other powers vested in 
it by law the commission shall have the fol
lowing powers: 

* * * 

(3)(a) To require persons enga ged in opera
tions which result in air pollution to file re
ports containing information relating to rate, 
period of emission and composition of effluent;" 

It could be said that a person responsible for a source of pollu
tion may have to install certain monitoring equipment in order to 
provide the information reauired by the quoted provi s ion. However, 
the Commission cannot require that such information be furnished as 
a result of any specific monitoring device. Therefore, it is our 
opinion that the state does not have any specific authority to re
quire the installation of emission monitortne devices . 

As stated in question 5, the state does have the power to re
quire the necessary reports. 
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~ s to the authority to make such data available to the public , 
it ~s our opinion that the Commission or staff may make such in
formation available, except as prohibited by Section 203 . 050.4, RSMo, 
which reads as follows: 

"Any information relating to secret processes 
or methods of manufacture or production dis
covered through any communication required under 
this section shall be kept confidential." 

Any commissioner or employee willfully disclosing information 
that qualifies as confidential is subject to forfeiture of office 
and conviction of a felony. Sections 203 .100.5 and 203.160.2, RSMo 
1969 . 

We do not rule on any specific situations that may arise but 
only state that it would appear that in most situations the informa
tion that is furnished pursuant to Section 203.050.1(3)(a), RSMo , 
would most likely not qualify as confidential under Section 203 . 050.4, 
RSMo. That is, for most sources of pollution the information re
lating to "rate, period of emission and composition of effluent" 
would not constitute "information relating to secret processes or 
methods of manufacture or production." 

Therefore, the answer generally is that the state does have 
the authority to make such information available. 

7. 

Does the state have the authority to carry out a profram of 
inspection and testing of motor vehicles to enforce compl ance with 
applicable emission standards when necessary and practicable, and 
other authority necessary to control transportation? 

Although it is not clearly stated, it is obvious that the "ap
plicable emission standards" referred to are those required by the 
federal Clean Air Act. 42 U.S.C.A., Section 1857. This is because 
the federal act preempts the area of emission standards, or more 
correctly regulations, and thus the federal regulations would be 
the only regulations that would apply in Missouri. 42 U. S . C. A., 
Section 1857f-6a. This section reads in part as follows: 

''(a) No State or any political subdivision 
thereof shall adopt or attempt to enforce any 
standard relating to the control of emissions 
from new motor vehicles or new motor vehicle 
engines subject to this subchapter. No State 
shall require certification, inspection, or 
any other approval relating to the control of 
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emissions from any new motor vehicle or new 
motor vehicle en~1ne as condition precedent 
to the initial retail sale, titling (if anv), 
or registration of such motor vehicle, motor 
vehicle engine, or equi~ment. 

* * * 
"(c) Nothing in this subchapter shall pre

clude or deny to any State or political sub 
division thereof the right otherwise to con
trol, regulate, or restrict the use, operation , 
or movement of re~istered or licensed motor 
vehicles." 

We find no provision in Chapter 203, RSMo, or any other state 
law that per se authorizes or empowers the state or any state agency 
to enforce the federal act. 

However, there is the general power for the Commission to adopt 
and enfo rce standards and regulations to control air pollution. See 
questions 1 and 2 . In addition, there is the Motor Vehicle Safety 
Inspection Law, Sections 307.350 through 307.390, RSMo 1969. This 
law provides for an annual inspection of certain motor vehicle equip
ment as a prerequisite to registration. 

Included in the r equirements for inspection is "air pollution 
control devices ... required by the state . " Section 307 .360 .1, 
RSMo . The Superintendent of the Missouri State Highway Patrol ad
ministers this program and established standards and procedures to 
be followed in making inspections. Section 307.360.2 , RSMo. 

However, the actual requirements for the various equipment 
subject to inspection is determined by other provisions of law. In 
the case of brakes, lighting equipment, etc., the requirements are 
provided by various provi~ions of Chapter 3D7, RSMo 1969. 

In the case of "air pollution control devices," the requirement 
would have to be pr ovided by regulation of the Commission under Chap
ter 203, RSMo. The Commission has adopted such a regulation known 
as "Regulation S-I, Auto Exhaust Emission Controls for the State of 
Missouri." 

Thus, the State of Missouri has the authority to inspect for 
"air pollution control devices" which may be installed on motor 
vehicles as a re.quirement to comply with applicable emission regu
lations. Whether any such regulations and inspections would ac
complish the purpose of "enforcing compliance with applicable emis
sion standards" which are federal standards, and whether the pre
emption clause has been complied with are questions that only the 
appropriate federal officials can answer. 

- 15-



H. D. Shell, P.E. 

Finally, the question is asked as to whether there is autho
rity necessary to 11 control transportation ." Since it is not plain 
what is meant by "control transportation," we cannot give you an 
exact answer. 

All we can do is to advise that we do not find anywhere in 
Chapter 203, RSMo, or any other Missouri statute the specific au
thority to "control transportation" for air pollution control purposes. 

8. 

Are the seven authorities discussed above applicable to the 
entire state? 

The question was also asked by the federal administrator in 
rel~tion to every one of the seven questions on snecific autho
rities whether such authorities are applicable to the entire state. 
Rather than repeat the same discussion and citations with each of 
the seven questions, it is more appropriate to approach this as a 
separate quest~on. 

The general statutory scheme or Chapter 203, RSMo, is that 
the Commission has state-wide authority and can designate areas 
of the state and adopt and enforce standards and regulations throug
out the state, giving such recognition to differences in the areas 
as the Commission may deem necessary. Section 203.050, RSMo. 

However, enforcement may be carried out by local political sub
divisions of the state, so long as the local regulations and en
forcement of those regulations are consistent with the state re~u
lations and requirements of enforcement. Sections 203.140 and 
203 .150, RSMo 1969. 

When such is the case the Commission may grant the political 
subdivision an exemption from state enforcement with supervisory 
control by the Commission. Thus, there is really state-wide con
trol. Therefore, it is our opinion that there is state-wide appli
cation of all those authorities that we have said the state has in 
our discussions in questions 1, 2, 3, 4, 5, and 6. And, as to the 
discussion in question 7, such pr ograms are enforced statewide by 
the Superintendent of the Missouri Highway Patrol pursuant to the 
Motor Vehicle Safety inspection Law. 

CONCLUSION 

It is the opinion of this office that: 

1. The Missouri Air Conservation Commission has the authority 
under Chapter 203, RSMo 1969, to adop~ emission control regulations, 
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including limitations on the content of fuels, which will attain 
and maintain national air quality standards, if the state standards 
are tbe same or more stringent. 

2 . The Missouri Air Conservation Commission has the authority 
under Chapter 203, RSMo 1969, and the Constitution of Missouri to 
enforce without delay the provisions of Chapter 203, RSMo 1969, and 
standards, rules, and re~ulations promulgated thereunder, through 
administrative procedures and injunctive relief. 

3 . The Missouri Air Conservation Commission has the authority 
under Chapter 203 , RSMo 1969, to abate pollutant emissions on an 
emergency basis .comparable to that available under 42 U. S .C. A., Sec
tion 1857d(k). 

4 . The Missouri Air Conservation Commission has the authority 
under Chapter 203, RSMo 1969 , to provide for the equivalent of a 
construction permit system by promulgating regulations to require 
the submission of plans and specifications for approval before any 
person may construct any facility which will cause air pollution, 
but that the Commission has no such authority regarding an equiva
lent permit system for the operation of existing facilities which 
are the source of air pollution . 

5. The Missouri Air Conservat1on Commission has the authority 
under Chapter 203, RSMo 1969, necess ary to inspect, conduct tests , 
and obtain information, including the authority to require record 
keeping , to determine compliance with emission control regulations. 

6. The Missouri Air Conservation Commission does not have any 
specific authorit y t o require the installation of emission monitor
ing devices, but does have the authority to require reports from 
sources of air pollution relatin~ to rate, period of emission and 
composition of effluent, and to make such information available to 
the public, unless any such information i s "confidential" ·as de
fined by Section 203 . 050 . 4, RSMo 1969 . 

7. The State of Missouri has the authority to inspect for "air 
pollution control devices'' which may be installed on motor vehicles 
as a requirement to comply with aopli cable emission regulations, but 
whether s uch re~ulations and i nspections would accomplish the pur
pose of "enforcinp: compliance with applicable emission standards " 
which are federal standards, and whether the pr eemption provision 
of 42 U.S.C.A ., Section 1857f- 6a , has been complied with are ques
tions t hat only the appropriate federal officials can answer . 

8 . Al l the· authorities found in questions 1 through 7 have 
state-wide application . 
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The forep;oin p; opin i on , which I herehy a!"lorove, was prepared 
by my Assistant, Walter w. Nowotny, Jr . 

~u;;_:y Lt~-(..J.l' 
J OHN C. DANFORTH 
Attorney General 
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