
COUNTIES: 
TAXATION: 
TAX ANTICIPATION NOTES: 

1. Tax anticipation notes may be 
issued by a fourth class county 
eaual to but not to exceed ninety 
percent of the anticipated income 

and revenue of the county, and the indebtedness created and war
rants issued are valid even though all of the anticipated revenue 
is not collected, and such indebtedness may be paid from surplus 
revenues received in subsequent years. 2. Taxes for county pur
poses in a fourth class county may be increased in excess of fifty 
cents on the one hundred dollars valuation by a two-thirds vote 
of the electors for a period not to exceed four years. 3. Any 
county may become indebted in an amount exceeding the annual in
come and revenue by a two-thirds vote of the electorate not to 
exceed ten percent of the value of taxable tangible property and 
issue bonds payable within twenty years. 

Septe mber 30, 1971 

Honorable Henry s. Clapper 
Prosecuting Attorney 
Lawrence County Courthouse 
Mt. Vernon, Missouri 

Dear Mr. Clapper: 

OPINION NO. 395 

F l L E 0 
~f.s--

This is in response to your request for an opinion from this 
office as follows: 

"To what source may a county court look for 
revenue to complete a fiscal year once the 90 
percent limit of tax anticioation notes has 
been reached, said limits stated in Section 
50.090. Is this method of borrowing against 
anticipated revenue, the only source of income 
open to the county to pay current expenses?" 

Lawrence County is a fourth class county. 

In order to answer your question it is necessary that we con
sider provisions of the Constitution and statutes of this state 
governing county finance. 

Article VI, Section 26(a), Constitution of Missouri, 1945, pro
vides: 

"No county, city, incorporated town or village, 
school district or other political corporation 
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or subdivision of the state shall become in-
debted in an amount exceeding in any year the 
income and revenue provided for such year plus 
any unencumbered balances from previous years, 
except as otherwise provided in this Constitution." 

Under this constitutional provision, counties are prohibited 
from becoming indebted in any amount exceeding in any year the in
come and revenue provided for such year plus any unencumbered balance 
in the preceding year except as otherwise provided in this Constitution. 

Additional indebtedness is otherwise provided for in the Con
stitution under Article VI, Section 26(b) which provides: 

"Any county, city, incorporated town or village 
or other political corporation or subdivision 
of the state, by vote of two-thirds of the qua
lified electors thereof voting thereon, may be
come indebted in an amount not to exceed five 
per cent of the value of taxable tangible prop
erty therein as shown by the last completed 
assessment for state or county purposes, ex
cept that a school district by a vote of two
thirds of the qualified electors voting thereon 
may become indebted in an amount not to exceed 
ten per cent of the value of such taxable tan
gible property." 

Article VI, Section 26(c) of the Constitution provides: 

"Any county or city, by vote of two-thirds of 
the qualified electors thereof voting thereon, 
may incur and additional indebtedness for county 
or city purposes not to exceed five per centum 
of the taxable tangible property shown as pro
vided in section 26(b) ." 

Article VI, Section 26(f) provides that before any indebted
ness is incurred an annual tax shall be provided to pay the prin
cipal and interest and retire the same within twenty years. 

The above constitutional provisions were a part of the Con
stitution of 1875 in substantially the same form . 

Under the above constitutional provisions, the only method in 
which a county may become indebted in excess of the income and reve
nue provided for such year is by a vote of two-thirds of the qua
lified electors voting thereon. 
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The first question concerns the authority of the county to be
come indebted during the year in advance of the tax collections. 
One method provided by statute for a county to obtain money in ad
vance of tax collections durin~ the year to meet current expenses 
is by the sale of tax anticipation notes. Sections 50.070 , 50 . 080, 
50.090, 50 .100, 50.110 , 50.120 and 50.140, RSMo 1969, provide the 
method by which class one, three and four counties may issue tax 
anticipation notes not to exceed ninety percent of the total anti
cipated revenue in the county for the year in which they are issued. 
Proceeds from the sale of these notes is required to be deposited 
in the county treasury and used solely for the payment of county 
warrants of the county issued for payment of the expenses and ob
ligations of the county for the fiscal year in which said notes 
are issued. They are to be paid from the taxes and other revenues 
of the county as collected and received during that year. The 
amount of anticipated revenue is to be determined as provided in 
Section 50.110 , RSMo 1969 . 

Of course, this money has to be withdrawn from the county 
treasury by warrant s in the same manner as other county funds in
cluding the remaining ten percent of the anticipated revenue not 
pledged by the tax anticipation notes. 

Section 50 .180, RSMo 1969, provides that when a county court 
shall ascertain any sum of money is due from the county it shall 
order the county clerk to issue a warrant payable to the person 
entitled to the same specifying on what account the debt was incurred. 

Section 50.210, RSMo 1969 , provides that the county treasurer 
shall not pay any warrant unless there is money in the treasury fo r 
that purpose, and if there be no money in the treasury for such pur
pose, the treasurer shall so certify on the back of the warrant and 
the date. 

Section 50.220, RSMo 1969 , provides as follows: 

"He [county treasurer] shall procure and keep 
a well-bound book, in which he shall make an 
entry of all warrants presented to him for pay
ment, which shall have been legally drawn for 
money by the county court of the county of which 
he is the treasurer, stating correctly the date, 
amount, number, in whose favor drawn, by whom 
presented, and the date the same was presented; 
and all warrants so presented shall be paid out 
of the funds mentioned in such warrants, and 
in the order in which they shall be presented 
for payment; provided, however, that no warrant 
issued on account of any debt incurred by any 

-3-



Honorable Henry S. Clapper 

county, other than those issued on account of 
the ordinary and usual expenses of the county, 
shall be paid until all warrants issued for 
money due from the county on account of ser
vices that are usual, and for all expenses 
necessary to maintain the county organization 
for any one year, shall have been fully paid 
and liquidated." 

Under the above provision warrants issued for the ordinary and 
usual expenses of the county and all expenses necessary to main
tain the county organization shall take priority in payment. Our 
courts have held that a county may become indebted and issue war
rants therefor in an amount equal to but not to exceed the total 
amount of income and revenue provided for during that fiscal year. 

In the case of State ex rel. Clark County v. Hackmann, 280 
Mo. 686, 218 S.W. 318 (bane 1920), the Clark County Court issued 
warrants which were not paid when due and the holders thereof sued 
and obtained judgment against Clark County. At a special election 
the voters approved a bond issue the proceeds thereof to be used 
to satisfy the judgment rendered a~ainst the county. In discussing 
the validity of the warrants and the bond issue, the court stated 
at 208 l.c. 696: 

"I. It is suggested that the warrants 
which furnished the basis of the judgment men
tioned were the accumulations of years. Also 
that many other counties are situated just as 
is Clark County. We need not blind our eyes 
to facts which everybody knows. The counties . 
of the State, in anticipation of their yearly 
revenue, issue warrants against such revenue. 
The county authorities know from the assessed 
values and the tax rates just what revenue 
should come in for the year. They often issue 
warrant s up to the very limit of the antici
pated revenue, and these warrants we have held 
to be valid obligations of the county. This, 
on the theory that the warrants represent valid 
contracts made durin~ the year. By valid con
tracts we mean contracts within the anticipated 
revenue of the year. Thus in Trask v. Livingston 
County, 210 Mo. l.c. 594, it is said: 

" 'It has been uniformly construed that 
this provision of the Constitution permits the 
anticipation of the current revenues to the 
extent of the year's income in which the debt 
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is contracted or created, and prohibits the 
anticipation of the revenues of any future 
year. ' 

"So also in State ex rel. v. Johnson, 
162 Mo. l.c. 629, it is said: 

"'It was ruled in Book v. Earl, 87 Mo. 
246, that "the evident purpos e of the framers 
of the Constitution and the people who adopted 
it was to abolish in the administration or 
county and municipal government, the credit 
system, and establish the cash system by limit
ing the amount of tax which might be imposed 
by a county for county purposes, and limiting 
the expenditures in any given year to the amount 
of revenue which such tax would bring into the 
treasury for that year." But it was at t he 
same time said: "Under this section the county 
court might anticipate the revenue collected, 
and to be collected, for any given year, and 
contract debts for ordinary current expenses, 
which would be bindin~ on the county to the 
extent of the revenue provided for that year, 
but not in excess of it." 

"'It was then anticipated that, though 
the county court mi ght not issue warrants in 
excess of the levy f or a year's current ex
penses, and that a creditor might rely upon 
the fact that his contract was within the amount 
of revenue levied and provided, and trust to 
the power of the State to enforce its taxes, 
still it might happen from some unforeseen 
cause enough of the estimated amount of reve
nue might not be collected to pay a l l the 
warrants drawn against it in anticipation. 
Under such circumstances it has never been 
ruled that such a creditor's warrant wa s ab
solutely void and extin~uished by the non
payment in the year in which it was drawn. On 
the contrary, this court has often said in no 
uncertain terms that it was valid and payable 
out of any surplus revenue in the hands of the 
county treasurer that mi~ht arise in subse
quent years. [Randolph v. Knox County, 114 
Mo. 142; Andrew County v . Schell, 135 Mo. l.c. 
39 ; State ex rel. v. Payne, 151 Mo. l.c. 673; 
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Railroad Co. v. Thornton, 152 Mo. 570; State 
ex rel. v. Allison, 155 Mo. l.c. 344; and on 
this point, Reynolds v . Norman, 114 Mo. 509.]' 

"By failure to collect taxes, and other 
reasons, there are many valid outstandin~ 
county warrants in the several counties of 
the State--nearly $2,000,000 dollars accord-
ing to reports. By valid outstanding warrants, 
we mean warrants issued for the current expenses 
of the year, and warrants which, when issued, 
were within the anticipated revenue of the 
year. By the issuance of the bonds involved 
here, Clark County is seeking to discharge 
judgments upon warrants of this character. 
This we say because the validity of the war
rants is vouched for by court judgments. If 
Clark County is successful, the other counties, 
to use a homely expression, 'will follow suit.' 

"As said in State ex rel. v. Johnson, 
supra, warrants of this character are not in
valid because the revenue for the year (as 
collected) does not meet them, for they may 
be paid out of the surplus revenues of future 
years . Of course, there could be no surplus 
until all debts of the current year have been 
provided for or met . Up to this time we have 
not gone further in the protection of such war
rants, so that we have a new idea suggested by 
the instant case. Such indebtednes s should be 
paid, if any legal and constitutional method 
can be devised. The question is, has Clark 
County devised such a method? 

"II. In the very lucid brief of the At 
torney-General for respondent it is said: 

"'The only manner by which an indebted
ness in excess of the income and revenue for 
any year may be l awfully created is with the 
assent of two-thirds of the qualified voters 
voting at an election held for that purpose, 
as provided by Section 1 2 of Article X of the 
Constitution.' 

"This is a true statement of the situation, 
if you read into it what kind of indebtedness, 
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as this court has repeatedly said~ and we have 
outlined in the previous para~raph. That is to 
say, an indebtedness contracted in excess of 
the anticipated revenue is invalid~ but an 
indebtedness contracted within t he anticipated 
year's revenue is valid~ although all of the 
anticipated revenue may not be collected. It 
is the revenue which is provided for and should 
come into the county treasury during the year, 
that fixes the status (as to validity or in
validity) of the indebtedness contracted during 
the year, rather than the revenue actually col
lected and paid out on warrant. We should pro
bably use the term 'income and revenue' as dis
tinguished counsel have used, because the re
ceipts of a county may come from several dif
ferent sources." (Emphasis supplied) 

The ''new method" to whi ch the court referred was the issuance 
of bonds for which there was no statutory authority at that time 
but which is now provided by statute. 

Under this decision an indebtedness contracted by the county 
in excess of anticipated revenue is invalid, but an indebtedness 
contracted within the anticipated year ' s revenue is valid although 
all of the anticipated revenue may not be collected and warrants 
issued in payment of such indebtedness are valid warrants and may 
be paid out of surplus revenues in subsequent years if such is 
available. 

So far we have been discussing the methods available to the 
county in obtaining funds for current use in advance of the tax 
collections for the year by issuing tax anticipation notes or by 
issuing county warrants during the year in excess of the funds 
available when the warrants are issued. 

A fourth class county may by a vote of the people increase 
its tax rate and thus obtain more revenue for county purposes. 

The annual tax for county purposes is provided in Section 
137.065, RSMo 1969, which provides in part as follows: 

"1. For county purposes the annual tax on 
property, not includin~ taxes for the payment 
of valid bonded indebtedness or renewal bonds 
issued in lieu thereof, shall not exceed the 
rates herein specified: In counties having 
three hundred million dollars or more assessed 
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valuation the rates shall not exceed thirty
five cents on the hundred dollars assessed 
valuation; and in counties having less than 
three hundred million dollars assessed valua
tion the rate shall not exceed fifty cents; 
provided, that in any county the maximum rates 
of taxation as herein limited may be increased 
for not to exceed four years, when the rate and 
purpose of the increase are submitted to a vote 
and two-thirds of the qualified electors of 
the county votinp; thereon shall vote therefor." 

This statute is derived from the provisions of Article X, Sec
tion ll(b) and ll(c) of the Constitution. 

Under the above statute the annual tax rate for county pur
poses may be increased in excess of the fifty cent levy for a period 
not to exceed four years by two-thirds vote of the people. This 
does not authorize a county to become indebted in excess of the an
ticipated revenue for the calendar year but merely authorizes the 
county to increase the annual tax to obtain more revenue for county 
purposes for the calendar year. There is no limit to the rate of 
tax that may be voted under this provision. 

Statutory authority for the county to become indebted and is
sue bonds in excess of the income and revenue provided for a calendar 
year is found in Chapter 108, RSMo. Section 108.010, RSMo 1969, pro
vides as follows: 

"Any county in this state, by vote of two-
thirds of the qualified electors thereof voting 
thereon, may become indebted in an amount ex
ceeding in any year the income and revenue pro
vided for such year plus any unencumbered balances 
from previous years; provided such indebtedness 
shall not exceed five per cent of the value of 
taxable tangible property therein as shown by 
the last completed assessment for state and 
county purposes." 

Section 108.020, RSMo 1969, provides as follows: 

"Any county in this state, by vote of two
thirds of the qualified electors thereof voting 
thereon, may incur as indebtedness for county 
purposes in addition to that authorized in sec
tion 108.010 not to exceed five per cent of the 
taxable tangible property shown as provided in 
said section." 
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Section 108.130, RSMo 1969, provides as follows: 

"The several counties and municipalities of 
this state are hereby authorized to fund any 
judgment indebtedness of such county or muni
cipality and to issue bonds therefor as pro
vided by the general law governing the issu
ance of bonds by counties and municipalities 
respectively. The issuance of such funding 
bonds under this section shall be deemed and 
held by all courts in this state, to all in
tents and purposes, the incurring of a new 
indebtedness; and thereafter no question shall 
ever be raised in any court as to the validity 
of such indebtedness, except questions of con
stitutional limitation of indebtedness. Such 
funding bonds shall not be exchanged or de
livered in payment of such judgment indebted
ness nor any part thereof . The provisions of 
this section shall not be deemed to be repug
nant to nor inconsistent with section 108.140; 
but the power and authority hereby conferred 
shall be deemed to be cumulative thereof." 

Under the above statutory provisions fourth class counties 
may become indebted in an amount exceeding in any year the income 
and revenue provided for such year, but not to exceed ten percent 
of the value of the taxable tangible property, by a two-thirds vote 
of the electors and by levying a tax sufficient to pay the princi
pal and interest of the bonds when due not to exceed twenty years. 
This is the only method available for a county to obtain money in 
excess of the annual county revenu~ for county expenses. 

CONCLUSION 

It is the opinion of this office that: 

1. Tax anticipation notes may be issued by a fourth class 
county equal to but not to exceed ninety percent of the anticipated 
income and revenue of the county, and the indebtedness created and 
warrants issued are valid even though all of the anticipated reve
nue is not collected, and such indebtedness may be paid from sur
plus revenues received in subsequent years. 

2. Taxes for county purposes in a fourth class county may be 
increased in excess of fifty cents on the one hundred dollars valua
tion by a two-thirds vote of the electors for a period not to ex
ceed four years. 
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3. Any county may become indebted in an amount exceeding the 
annual income and re venue by a two - thirds vote of the electorate 
not to exceed ten percent of the value of taxable tangible property 
and issue bonds payable within twenty years. 

The foregoing opinion , which I hereby approve , was prepared 
by my Assistant , Moody Mansur . 

Yours very~ , 

~· .e_ , U~....IR 
JOHN C. DANFORTH 
Attor ney General 
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