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Board or Education, 
City ot Columbia, 
Columbia, Missouri. 

Gentlemen: 

My understanding of the f acts is a contract in writing has 
been made by the School Board of the City of Columbia employing a 
Superintendent or t he Public Schools tor a period ot three years, and 
the question that presents itoelt i s whether or not the School Board 
has authority to make a contract f or that length of time. 

_,~, 

q assume that the school district of the City of Columbia 
is orBanized under Article IV, Chapter 57, R. S. llo. ot 1929 relating 
to schools. Soction 9327 R. S. ~o. ot 1929, as to such districts in 
cities and towns, proTides : 

) 

"The government and control or such town or city 
school district shall be Tested in a board of 
education or six members, who shall hold their 
office tor three years and until their successors 
are duly elected and qualified ***" 

Section 9328 R. S. or U.o . of 1929 provides: 

"The qualified voters ot the district shall, annually, 
on the first Tuesday or April, elect t wo direct ors, 
who a r e citizens ot the United States resident taxpayers 
ot the district *** who shall bold t heir ottice for 
three years ***" 

Section 9329 R.s . ot Uo. ot 1929, among other t hings, provides: 

"***A ma jority or the board sha l l constitute a quorum 
f or the transaction of business, but no contract shall 
be let, teacher employed, bill npproTed or warrant 
ordered unless a majority or the whole board shall 
vote theref or ***" 
) ' 

r d assuming without knowing anythi ng to the cont r a ry that 
a majority of the whole board voted tor the contract o~ employment ot 
the School Superintendent. 

. 
f' 
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Section 9333 R.S . Mo . of 1929 pro~dea: 

"The board ot education or any town, city or 
consolidated school district shall, except as 
herein provided, perform the same duties and be 
subJect to the aame restrictions and liabi lities 
as the boards or other school districts act1:f 
under the general school l aws ot the state. * *" 
11-J(I{/L . 
~ ac further assuming that the public schools or Columbia 

are in a district or t he toutth class under Sect ion g1~ R. S. ot 'o . , 
\ being in a city or either thl first, aeoond or third class and known 
~s a city school district . 

According to Section 9333 t he board or education ot the 
town or city d1atr1ot has the same power to per r or.m the same dutiea 
except wherein it is otherwise apec1tically proT1ded, as the board• 
or other school districts acting under t he general l aws or the state. 

Tuming now to Article II or Chapter 57, whlch is an article 
containtns the statutory law applicable to all classes or schools, we 
find Section 9209 provides specifically tor-eiPioyment ot teachers, 
and as Article IV ot Chapter 57 (being the article applicable to city 
and town achoo1a) does not apec1t1cally provide the method or employ
ment, therefore under Sect ion ~ section 9209 would apply to t he 
hirtns of teachers and superintendents or schools in city and town 
schools, and we rind t~t Section 9209 proTide& aa t ollowa: 

"The board shal l have power, at a ·regular or 
apocial meeting , to contract With and emplo7 
legall7 qualified teachers tor and i n the name 
ot the d istrict; *** The contract shall be made 
by order ot the board; shall specify the number 
ot months the school is t o be tauB}lt and t he 
wages per month to be pa14; s hall be signed by 
the teaoher and the prea1dent of the board, and 
attested by tho clerk or the district when the 
teacher• a oertitioate is tiled with said clerk, 
who shall r eturn the certificate to t he teacher 
at the expiration or t he term. The certificate 
must be 1n force tor the full time tor whioh 
the contract is made. ***" 
Turn1ns now to see t .i on 9210 R. s . Mo . or 1929, we tind the 

contract provided tor by Section 9209 ~s construed by Section 9210 as 
follows : 

"The contract reouired 1n t he preceding section 
shall be construed under the general law ot con
tra cts, each party thereto being equally bound 
t hereb7. Neither party shall suspend or dismiss 
a school under s aid contract without t he consent 
ot the other party. The board shall have no 
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power to dismiss a t oacber; but should the 
teacher's certificate be re'f'oked, said contract 
is thereby annulled. The taithtul execution ot 
the rules and regulations furnished by the board 
shall be considered as part ot said contract; 
ProTided, said rules and regulations are furnished 
to the teacher by the board when the contract is 
made. ***" 

~ I 
In so far as ~can discover, there is so specific ltmita-

tion fixed by the statute upon the term or time for which a legally I 
organized school board may employ a teacher or superintendent ot 
schoola, but ot course, tbis general rule would apply to-wit: t hat 
t he time must not bo an unreasonable one under all tho circumstances. 

w~ 
~do not find any case in Uissouri where the contract 

has been made and sustained for a period in excess ot the school term 
for the following ensuing year after t he making ot the contract, but 

~ I do find a case decided recently where in a common school d1str1ot in 
December made a contract to employ a teacher for a term of eight 
months beginning the succeeding August . The members of the school 
board employing this teacher went out ot otrtoe in t he following 
April and t he new board employed another teacher tor tho term begin
ning in August and notified the t eacher with Whom the written contract 
had been made in Doce."'lber that her services were not needed and would 
not be accepted. 

Thi s tea·cher w1 t h tho December contract went to the school 
house in August and undertook to teach t he school and was prevented 
from doing so; abe then sued t he district upon t he contract and alleged 
t hat she had been unable to secure other employment, nnd t he Supreme 
Court, Division Po . 1, on December 31, 1929, 8UStainod the contraet 
and affirmed t he decision of the lower oourt , wherein upon a j ury 
trial she was awarded the f ull amount o~ her contract ~or t ho eight 
months school at 90 .00 per month. 

The defendant school board set up, amon~ other things, the 
defense that the school board in December , which went out of o~fice 
in April next ensuing, had no authority to make a contra ct or to employ 
a teacher beyond the ter.m or the board, because one member of the 
Board's term expired i n April (and it subsequently deve1oped tho other 
t wo resigned), and this was one ot the questions tho court pas sed 
upon, and upon this oue:Jt1pn t he court 1n 

said: 

Tat e v . School District No . 11 o~ Gentry County, 
23 s . .. (24) 1020- 1021-1022 

"The foregoing statutes reflect the clear and 
unmistakable intention ot t he General As sembly, 
wh ich is the law-enacting authority of our state, 
that the government and control of each of the 
common school districts in the state shall be 
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vested i n a board of directors composed of three 
members, whose terms of otrice shall not expire con
currently, but that the term of office of only one 
ot the three members composing said board shall exp-ire 
during each school year, thereby reflecting the inten
tion of tho General Assebly that such covorning board 
ot directors of a common school district shall be a 
continuous .body or entity, of which a maJority ot the 
members composing the board shall cont12ue in office 
during the next succeeding school yonr. While provis
i on is made in the statutes for a chango in the personnel 
or tho m bcrship or the board of directors by the vote 
of the qualified electors of the school district at each 
annual meeting of t he school district, yet the intention 
or tho Logislature ia clearly reflected in tho statutes 
t eat the board or directors o~ a common achoo~ district 
is a continuous body or entity, and that transactions 
had , and contract s made, with tho board, are the trans
actions &nd cont racts of t ho board, aa a cont inuous 
lo~al entity, and not ot the individua~ members . 

Section 11137 R. s . 1919, provides , interalia: "The board 
shall have power , at a r egular or special meeting, to 
contract with and eaploy legally qualified teachers for 
and in t~e name of the district ; all special meetings shall 
be called by the president and each member notified ot the 
time, place, and purpose of tho meeting . The contract 
shall bo made by order of the board; shal~ s pecify the 
number of months t he school is to be taught and the wages 
per month to be paid; shall be signed by the teacher and 
the president or the board, and attested by tho clerk of 
tho district when the teacher's certificate is filed with 
said clerk, who shall r e turn the certificate to t he teacher 
ot the expiration ot tho t erm. " 

The l egislative grant of power to tho board of directors 
of a achool district to employ, and to contract with, locally 
qualified t eachers, is made general by the statuto. No 
express limitation is made upon the grant of power by-any 
lengua~e of the statute; nor is any limitat i on upon the pcl'rer 
granted ~o be r easonably 1\Elied from the language and context 
of tho otat uto. l he statu does not limit, or undertake to 
limit, e ither eXfres•tr or tm~dr:r: the period or emrloyment 
ot a teacher to he • ngle an part cular school year n Which 
the contract of employment ia aade by the school district 
board ot directorsA 

In support of its contention and insistence that the board 
of diructors of the defendant school district had no lawful 
power or authority to make the contract ot employment with 
plaintiff for her services as t eacher tor the next ensuing 
school year, appellant has placed r eliance upon the rulings 
made in Loomis v . Colocan, 51 ·o. 21, Crabb v. School D1st . , 
93 Mo . App. 254; and BurkhOf.\d v. Independent School Di strict, 
107 Ia. 29, 77 N. W. 491. All or the cited cases are clearly 
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d1atin8l:lishable from the case at bar. The Loomis Case, 
supra, i nvolved the construction of t he Public School Act 
ot Uarch 19, 1870 (Laws of o. 1870, pp . 138-158). That 
act (Sec. 2 Id. p . 140) provided for a board ot directors 
for each school district in t he state, composed of three 
directors, all of wham were elected annually, by ballot, 
by the qualified voters of each school d1~tr1ot, and "who 
shall bold t heir office for t he period of one year, and 
until their au•cessora are elected and qualified." Under 
said aot, the board or directors of a school district was 
not made a continuous body, such as is provided by the 
present and existing statute. In the Loomis Case, it 
appeared that t he three members or the new board ot direc
tors of the school district were elected on Saturday and 
qualified on the next succeeding Monday, before t he contract 
ot employment was signed by and between the nl a intift, 
Loomis, and the old board of ~!rectors. Uonce,it was prop
erly r uled by th1a court 1n the cited case that "it 1s 
clear that the old directors were then out ot office and 
that t heir aasumed action was wholly ultra vires . " I n the 
Crabb case, supra, it was contended tha t t he contract of 
employment of plaintiff as teacher ot a district school 
was void ~or uncertainty and indefiniteness, in that the 
contract spec1t1ed no ttme at which plaint1ft•s employment · 
was to begin. It was ruled by t he Kansas c l ty Court of 
Appeals in that case ·that t he l aw implies that tho s ervices 
of the teacher are to be rendered within the ensuing •chool 
year and that the contract ot employment was referable to 
the time when derendant'a board of directors ahou1d rix 
the beginning or the aohool t or.m Within the ensuing school 
year . The power or t he board of directors of the defendant 
aohool district to make the contract ot employment was not 
involved in the cited case, and was not a question or issue 
tor decisi on 1n that oaae. In the Burkhead case, supra, a 
cont r act ot employment whereb7 plaintitr was employed aa 
superintendent and teacher or the schools ot defendant ' s 
school district ror the period or tive years, was held to 
have been made i n violation ot certain statutes of the State 
of Iowa , which by implication were deemed to rerlect the 
intention of t he Legislature of that state that such con
tracts ot employment shall be 11mitod in duration to the 
s ingle and ensuing school yoar, as determined by the board 
of directors of t he achool district . In ruling such case , 
however , the SUpreme Court ot Iowa said (77 N. w. loc. cit. 
492): "By section 2743 ot the Code, the school district 
is a body politic and as such may sue and be sued. The 
board ot directors represents t he district from a l egal 
standpoint, is t he district . It is a continuous body. The 
otticera change but the corporation continued unchanged . 
The contracts are ot t he corporation , and not or t he members 
of the board individually. It 1s not es sential, thon that 
contracts be limited to the terms of office of the individ
uals making up the board. "--citing numerous authorities 
i n support ot the rule so announced. 
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I 
"• 

: 

The preTailing weight or Judicial authority on the 
subject iQ thus stated in ~5 Cyo. 1079, 1080: "In the 
absence ot a statutor.y provision limiting, either 
expreesly or by tmplication the time ror which a con
tract tor empl9yment ot a school teacher may be made 
to a poriod within the contracting school board ' s or 
officers' term or office, such board or officers may_ 
bind their sucoeaaora in office by employing a teacher 
or superintendent for a period extending beyond their 
term or office, or tor the ter.m ot school succeeding 
their term of otrioe, provided such contract is made 
in good faith, without fraud or collusion and tor a 
reasonable period ot time; and the succeeding board or 
officers cannot ignore such contract because or mere 
formal and technic&! defects, or abrogate it wihhout 
a valid re4aon therefor." 

The preTBiling rule is thus stated in 24 R. ca. L. 
579: "In the absence of an expressed or implied stat
utory linitation a aohool board may enter into a con
tract to employ a teacher or any proper ottioer far a 
term -extending beyond that of the board itaeU, and 
such contract, if made in good faith, and without fraud 
and c:allusion, binds the succeeding board. It has even 
been hel4 that, under the proper circumstances a board 
may contract tor the services ot an employee to commence 
at a ttme subse~ent to tho end or the term ot one or 
more or their number and subsequent to the reorganization 
of the board as a whole , or even subsequent to the terma 
or the board as a whole. The fact that the purpose ot 
tho contract is to forestall the action ot the succeeding 
board may not or itself render the contract void,but a 
hiring for an unusual time is strong ~vidence or fraud 
and oolluaion, which, it present, would invalidate the 
contract. Of course. any statutory implication that the 
powers ot the board aro limited to the current term ould 
inTnl1dato contracts tor a term extending beyond that of 
the board." 

* * * * * * * • * 
The pren1ling rule is s ound and, is grounded upon good 
aense and reason. Tho contract · or employment between 
plaintiff and defendant school district, here in contro
Tersy, cannot be held to be To14 or illegal tor any lack 
of power or authority in the then board or directors or 
defendant aohool district to make such contract on Decem
ber 18, 192•. The eight-month period ot plaintiff 's 
.. ployment prescribed by said contract occurring within 
the next ensuing school year, cannot be well said, as a 
matter or law, to be such an unreasonable or unusual period 
ot amplo,ment as to bespeak, or to indicate fraud in the 
making of the contract. The trial court rightly overrule4 
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the demurrer to plaintitr'a petition, and rightly 
r efused t he preemptory instructions requested by 
defendant. The assignments of error r especting the 
a~oreaa1d actions ot the trial court must be denied ***" ' 
Section 11137 B. S. of 'o., 1919 corresponds to and appears 

aa Section 9209 R. s . of ~o., 1929. It will be seen from the tore
going opinion that the court holds the school districts of !Usaouri 
are a continuous body or entity of which a majority of the members 
composing the board continue i n of:f'ice during the next ensuing year. 
The court also holds that the weight of authority is in t he absence 
or a statutory provision limiting expreasl¥ or by implication the 
time for which a contr~ct for employment o a school teacher may be 
made to a rerio4 within tho contracting s chool board's term of 
oftice; such board or officers ~Y bind t heir successors in office 
by employing a teacher or superintendent tor a period oxten4ing 
beyond their t erm of office or for tho term of school succeeding 
their term of office, provided such contract is made in good faith, 
without fraud or collusion and f or a r easonable length of time. 

I t seams to be an established rule according to our court 
that 1n the absence or an expressed or implied statutory l imitation 
a school board may enter into a contract to employ a t eacher tor a 
ter.m extending beyond that ot the board itself , and 1t such contract 
1a made 1n good faith o.nd without fraudulent collu$ion , 1 t binds 
the succeeding board, but a hiring tor an unusual time, the courts 
hold is s trong evidence or fraud and collusion, which 1r present, 
would invalidate the contract. or course7 any statutory 1mp11cation 
that the power s of the board are l1m1ted to one current ter.m woUld 
inYBlidate contr acts extending beyond the tero ot the board. 

According to the decisions a t hree year contract u ight be 
said by our court as n matter or law to be such an unreasonable or 
unusual perio~. ~s to bespeak or indicate f r aud in the making or the 
contract, but~havo boen unablo to find any contract tor three 
years that has been s o declared to be legal or illesal in tbla state. 
In the case referred to, State v. Schoo! District , supra, in the 
course or the opinion , the court said: 

"The ei ght months period ot plaintiff's employmont 
prescribed by said contract occurring within the 
next ensuing school yeah cannot well be said ns a 
matter o~ law to be sue an unreasonable or unusual 
period of employment as to bespeak or indicate fraud 
in the makine; ot the cont ract. " 

(IV" 
.e sec, therefore, tLat t his Uisoouri decision ~avo re

ferred to doet not decide the i dentical question a s to whether or not 
a three year contract would be auch an unreasonable period ot time as 
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to void the contract or even to indicate traud in t he making 
ot it . 

~ ~-
In what ~have said, or course, r have assumed that no 

fact s surrounding the making of the cont ract or 1~ connection there
with show any fraud or colluaion and that the fraud or collusion, 
it tound at all, would hnve to arise ~oo the mere fact ot the contract 
being made tor three· years. 

The court in tho Missouri decision r eferred to does say, 
however, that there ia nothing in the Missouri sta tutes t hat tmpliedly 
prohibita ~he members of a school board from making a contract in 
good taith, without fraud or collusion for a reasonable length or 
t i me beyond the term ot off1oe of the m~bers or the board. 

Yours very truly, 

ED ARD C. CROW 

APPROVED: 

Attorney Gener a l 

J!!CCUH 


