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Honorable Stanley \. ells, 
County Cl erk - Johnson Co . , 
/o.r rensbur g , t~issouri . 

I 
/ 

Dear Sir: 

This department acknowledges r eceipt of your letter of 
October 5 , 1933 in which was contained a reQuest for an opinion 
as foll.ows: 

~1 am under this cover mailing you a 
certified copy of a Circuit court Record , 
and aski ng you t o give me your opinion 
in this matter as to t he validity of this 
order . 

This order commences with the expiration 
of a prior or der ma4e tor a eix months 
period, and if you will note it was made 
prior to the Laws passed by the fifty
seventh General Assembly, whi ch go into 
effect July 24th, 1933." 

The appointment and order wa s evidently made under Sec . 
11812, R. S. ~o . 1929, which is as follows: 

"Every clerk of a circuit court shall be 
entitled to such number of deputies and 
assistants, to be appointed by such offi 
cial, ~ith the approval of t he circuit 
court , as such court shall deem necessary 
for the prompt and proper discharge of the 
duties or his office. The circuit court, in 
its order permitt ing the cl erk to appoint 
a deputy or assistant, shall fix the compen
sation of such deputy or aasistant, and shall 
designate the period of ti~e such deputy or 
assistant may be employed . ~ery such or der 
shall be entered of record, and a certified 
copy t hereof shall be tiled in the office 
of t he county clerk . The clerk of the cir
cuit court may, at any time, discharge any 
deputy or assistant, and ~Y regulate the turue 



Hon . Stanley ells Oct . 17, 1933 . 

of his or her employment, and the circuit 
court may, at any time, modify or rescind 
its order permitting any appointment to 
be made, and may reduce the compensation 
theretofore fixed by it . " 

The Legislature in 1 J33 repealed the above section and passed 
a new section in lieu thereof, same being Sec . 11012, Laws of Mis
souri, 1933, p . 371, which is as follows: 

"ETery clerk of a circ~t court shall be 
entitled t o such number of deputies and 
assistants, to be appointed by such offi
cial, with the approval of the county 
court, as such court shall deem necessary 
tor the pronpt and proper discharge of the 
duti es of his office . The County Court, 
in its order permitting the clerk to appoint 
a deputy or assistant, shall fix the co~ 
pensation of such deputy or assistant, which, 
i n counties having 12,500 persons and loss, 
shall not exceed the anount allowed deputy 
or assistant to the county clerk for the 
actual tine employed and shall designate 
t he period of time such deputy or assistants 
may be employed. Every such order shall be 
entered or record, and a certified copy 
thereof shall be filed in the office ot the 
county clerk. The clerk or the circuit court 
may at any time, discharge any deputy or 
assistant, and may r egulate the time of hi s 
or her employment, and t he county court cay, 
at any time, modify or rescind its order 
permitting any appointment to be made, and· 
may r educe t he compensation theretofore fixed 
by it . .. 

But there remains another section which deals with the ap
pointment of Circuit Cl er ks . This section is found under "Clerks 
of Courts of Record", being Sec . 11680, R. S . .... to. 192g, and provides 
as follows: 

"EVery clark may appoint one or more deputies, 
to be approved by the judge or Judges , or a 
majority of them in vacation, or by the court, 
who shall be at l east seventeen years of age 
and have all other Qualifications or their 
principals and take the like oath, and may 
in the name of t heir principals per f orm the 
duties of clerk; but all clerks and their 
sureties shall be responsible for the conduct 
ot their deputies . " 
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I . 

Does Sec . 11812, Laws of ' ~o. 1953 take 
precedeiice over Sec. lH80, R. S. Uo . l929? 

\Vhen the court approved the appointment, and the attached order 
was made , the same waa, in our opinion, legal . The statute was 1n 
full force and effect until superseded by the new sta tute on the 
24th day of July, 1933. In an early case or Kean v . Cushing , 15 uo . 
App. 96, it was said by t he Court: 

"Until t he date on which an Act takes 
effect, the Act has no force or validity 
for any purpose, not even of i mparting 
notice of its existence. " 

But t he question arises as to which statute is now in e f fect , 
Sec . 11680 or the new section 11812, both quoted supra, and which 
one should be followed in the appointment of a deputy circuit 
clerk. As stated before, Sec . 11680, supra, covers all classes of 
clerks - the new se ction, 11812, supra, applie• only to circuit 
clerks . Can it then be said tha t the new section is in conflict 
with the old section? 

In the case of state ex inf'. Barrett, Att•y. Gen., v . Imhoff, 
238 s.w. 122, l . c . 125, the Court, i n passing on a special statute 
in its relation t o a general statute, said: 

"That the two statutes are i n conflict 
it is evident. We have said, not once, 
but a number of times, t hat where t her e 
are two acts , and t he provisions of one 
have special application to a particular 
subject and the other is general in its 
terma, and if standing alone would include 
the same ~atter and thus conflict with 
the specia l act, t hen the latter must be 
construed as excepted out of the provisi ons 
or t he general a ct, and hence not affoct
ed by t he enactment of t he l atter . This, 
of course, on the assumption that the 
general act is in other respects valid, 
and would, but for t he exception, ~urtice 
to pr escribe t hereafter t he county court's 
course of procedure . " 

And again, this rule is followed in t he case of Hurlburt v . 
Bush, 284 ~o. 39?, l . c . 405, wherein the Court said: 

'"Where t here are t r.o act s and the proVisions 
ot one appl y specially t o c particula r 
subject, which clearly includes the matter 
in ouast1on, and t he other general in its 
terms, and such that if standing alone it 
would include the same matter, and thus 
conflict with each other, then t he former act 
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must be taken as constituting an exception 
to the latter or general act, and not a 
repeal or the former, and especially is 
t h is true when such general and special 
acts are contemporaneous . •**** The pro
visions of the general statute are not 
in conflict with those or the special one. 
As persuasiTe evidence that the enactment 
or the latter was not intended t o amend 
or r epeal the tormer, there is an absence 
from the general statute of t he usual 
provision t hat 'all acts and parts of 
acts in contlict herewith are hereby 
r epealed . '" 

Therefore, under these decisions the new statuto which deals 
with only the procedure in the appointment of the deputy circuit 
clerk does not in any wise repeal the old section, i . e., 11680, 
supra, but is one out or a general class, and it is the opinion 
ot t his depart~ent t hat the new s ection, 11812, Laws or I o . 1933, 
p. 371, should be the guide in t he future as t o t he appointment 
ot deputy circuit clerks. 

II. 

Is the County Court bound ~ the 
ordermade ~July 23, 1933f-

HaTing held in the prior question tha t the new section con
trols the appointment ot deputy circuit clerks, we are confronted 
with t he auestion as to whether or not the order made on July 23, 
1933 and attached hereto, where in an appointment ot deputy circuit 
cler k was made tor a period or seven months trom said date, would 
be ertectiTe ror t ha t length ot ti~e irrespectiTe ot t he new 
statute. Under the new statute t he circuit clerk has t he power to 
appoint the deputy, and may at any time discharge htm and may r eg
ulate the time ot his empl oyment, but t he County Court may, a t any 
time, modify or rescind its order permitting any appointment to 
be made, and may reduce the compensation. So, in the last analysi s, 
the controlling power is within the County Court. 

Referring t o t he length of time a deputy clerk may be appointed, 
the Supreme Court has decided the oatter in the case ot Hor •tman 
v . Adamson, 101 t~o • .A.pp. llQ, l.c . 124, as follows: 

"Tho question thus presented is whether 
a contract 1s Talid, and tor breach or 
which the law will afrord r edress in 
druoages, entered into bet ween a clerk ot 
a county court and a deputy appointed by 
him by the terms or which the latter was 
to continue a s deputy at a stipula ted sal~ry 
f or the whole period t hat t he county clerk 
should r emain in or tiee under his commission, 
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especially when the breach of such contr act 
by the remoTa! or the deputy prior to the 
expiration of the full term was without 
cause and i mpelled by willful and malicious 
mot ives . Any such contract was in the judg
ment of the writer, illegal, void and incapa
ble of enforcement as opposed to public 
policy for seTeral reasons . The appointment 
of plaintiff as such deputy by defendant as 
county clerk of Lawrence County was nade 
under t he provisi ons of t he law, by whi ch 
every clerk is authorized to appoint one or 
more deputies who are reouired to b~ at least 
seventeen yeara of age, and possess all other 
qualifications or their principals; the ap
pointments ar e reQuired to be appr oved by 
the court or which the clerk is an official, 
and t he deputies when so appointed and quali
fied by t aking t he saae oath as t he clerk, 
are authorized in his name to per f or.m his 
duties , and t he clerk is made accountable on 
his official bond for t he action of his 
deputies. R. S. 1899, sec . 527. The sta tute 
and the appointment of plaintiff in conformity 
to it, alike fail t o define t he period for 
which tho deputyship shall continue. The 
rule is well established that an appointment 
to office for a definite t erm confers upon 
the i ncucbent the right to serve out the full 
official ~eriod, unless forfeited by miscon
duct , for t he permanence of t he official tenuee 
negatives tho authority of the appointing power 
of r emoval at will . But where t he l aw con
f erri ng t he authority, under which t he appoint
ment is made, is silent as to any limitation 
ot t he ri 7pt of reooval , and the official term 
is unlimited , t he absolute power of re~oval is 
an incident to the power o~ appointment t o be 
invoked and applied at pleasure, without notice, 
and without legal liabi lity ~or the r esults . 
These principals have been feoquently r ecognized 
in numerous decisions, al ike by the Federal 
courts as well as by the courts of many St3tes, 
i ncluding our own . ~ 

Likewise, in the case or State ex in~. Barrett, Attorney Gen-
eral, v . Hedrick, 29• Mo. 21, l . c . 64, t he Court said : 

"'If the simple power to appoint is conferred 
and no term is fixed by l an end nothing else 
appears, then the appointee ~y bo removed 
a t pleasure, by the appointing authority, 
without notioe, the preferment of charges or 
tho assignment of reasons . (Throop on Public 
Officers, sec . 354; ~echem's PUblic Officers, sec. 445 ) 
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The r eason of the rule is round in the 
unreason or its alternative, which, as 
Mr . Mechem says, would be that the tenure 
or such appointee then would be ' subject 
t o no will but hi s own'; i . e ., he would, 
in such case, hold at his own pleasure , 
D predicanent in wh ich courts have re
fused to plao• the public . This is the 
l aw in this State . In Stata ex rol. 
Campbell v . Police Commissioners , 14 Uo. 
App . l . c. 302, it was said : ' It is not 
disputed that the power of r emova l at 
pleasure is incidental to t ho power of 
appointing, in the absence or any incon
sistent limitation in the law which creates 
the aut hority to aypoi nt .' This decision 
was full y approved by tlia court on appeal.'" 

Under the above dec isions, it is the opinion of this depart
ment t hat t he County Court ot your county has the power, and has had 
the power, since the 24th da7 of July, 1933 to ap~rove or disapprove 
the appointment of a deput7 circuit clerk, and to fix t he compensa
tion and period of empl oyoent thereof, irrespective of any prior 
orders r eferri ng to t he s~o subJect. 

APPROVED : 

ROT McKITTRICK, 
Attorney General. 

Respect ful ly submitted, 

OLLIV.~R T'f . NOLEN, 
Assistant Attorney Gener al. 

OWN :AH 


