
ELECTI ONS : Relat~ng t o election to f~ll office of marshall and 
collector at 3llington , Mo . in Apri l, 1934. 
City ma rshal of c ity of 4th class, when el ected at 
s pecial elect ion , is entitled to fill out unexuired 
term of his predecessor . 

!!arch 16 , 1934. 

Ff i ED I 
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L I ~, 1 
j 

lion. carter A~ . Buford , 
Ellington, Missouri . 

near s enator: 

Your letter or 1'~'arch 15 addressed to A.ttorney Gener al 
i cK1 ttrick has been handed to mo for attention. The t 0ots embodied 
in your l etter are as follows: 

"I would like to have an opinion fron 
your depart~ent as to t he followir g mat
ter : 

"At the r egular city general election held 
in the city ot Ellington, Mo. on April 4, 
1933, a city marshal and collector, P . C. 
Long, was ele cted tor a t er.c ot t~o year s . 
on Sept. 3, 1933 • Long died. A s pecial 
election was celled to elect a person to 
~ill the vacancy. Copy ot el ection notice 
is herewith attached. 

(newspaper clipping here) 

"At the spec ie~ election B •• J.'cCormack 
was elected to the oftice ot marshal and 
collector and qualified. At t he meet ing ot 
t he City Council , March 5 , 1934, notice ot 
the r egular general city election was ordered 
published. Copy ot notice is her ewi th attached. 

(newspaper clipping here) 

"llr . UcCormack, t he present va r shal and col
lector, contends that he was elected to till 
t he unextired ter.a ot ~r . Long , and nas not 
elecied o serYe only until the next gene r al 
city election , and therefor e no car shal and 
collector is to be voted for at the \pril , 1934 
city election. 

"The notice for the city election ot April 1934 
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in rela tion to t he ele ction or the City 
~arsbal and collector was based upon a 
section of the city ordinances ~hich 
r eads a s follows : 

'Vacancy: Should a vacancy occur 
in any city office by death, res
i gnation, removal or otherwise; 
and should said vacancy be not 
more than six months from the next· 
general election , the • ayor shall 
appoint some legally oual1fie4 
citizen of the City of Ellington 
r issouri to fill said Ta.Dancy until 
t he next general election fo r city 
officers. I f such vacancy occur 
more than six ~onths prior to any 
general city election, then, and 
in that event, a special election 
shall be called for the purpose ot 
electing some pe rson to fill said 
office until the next general 
election.' 

In view of this particular provision or 
the city ordinances, we woul d appr eciate 
an early opinion on this natter at your 
earlies t co~venicnce, both for tho 
benofi t or tho ci t1 council and Ur . 
UcCornack. " 

The election of city of f icers in cities of the fourth class, 
Ellington being in said class, is controlled by Soc. 6~9, n.s. uo . 
1929, which is as follows: 

«A general el ection for the elective 
officers ot each city of the f ourth 
class dhall be held on the first Tuesday 
in April next after the organizat i on 
or such city under the provisions of 
t l 1s article , and every two years thoro
after; and all city elections sha l l be 
held under t he provi sions or rtiolo II, 
Chapt or 61, ~. s . 1929, excepting the 
provisions or section 10200, and except 
that t he Judges of election 1n s uch city 
eleot1 on shall perf or.m all t he dut1eo 
ot both the judges or elect ion and 
clerko ot election as prescr1b~d in tho 
s t ate dleetion l aws, unless t he city 
council s hall proY1de ror such clerks 
ot election by ordinance . All duties 
specitie4 in t he state election laws 
t o be pertor.med by the constable or 
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sheriff shall be performed by the city 
marshal in the city elections; and all 
duties specified in the state election 

March 1 6 , 1954. 

laws to be performed by the county clerk 
shall be performed by the city clerk in 
the city elections. The polling places 
tor all elections in cities of the fourth 
class and the Judses therefor shall be 
selected and specified by the r espective 
boards of aldermen or such cities by reso
lution, ordinance or otherwise. The manner 
ot making returna ot sucb elections shall 
be prescribed by ordinance: }irovidea, that 
city organizing under the provisions or 
thi s article may elect a mayor and such 
other off icers as may bo necessary t o carry 
thi s article into effect, who shall hold 
office until the first Tuesday in April 
thereafter and until their successors are 
elected and oualitied.~ 

When Yacancics occur 1n any electiTe ottice, the .acanoy is 
filled according to Sec . 6973, R. s . Mo. 1929, which is as follows : 

"It a vacancy occur in any elective 
orttce, the mayor or the person exer
cising the duties or the mayor shall 
cause a special election to b e held 
to fill such vacancy, g1Tine at least 
ten daya' notice thereat by publication 
in some newsppper published in the city, 
or at l east twenty hand- billa posted up 
at aa many public places within the city; 
ProTided, that when any suoh yacancy 
occur• within six months of a genoral 
municipal election, no election shall 
be called to till such vacancy, but 
the same shall be filled by tho mayor 
or the person exercising the duties of 
the mayor by appointment; proYided further, 
that any vacancy in the otrice ot aldermen 
which may occur within said six months 
preceding a general aunicipal election 
shall be tilled in auch manner as may 
be prescribed by ordiaance. It a vacancy 
occur in any office not electiYe, the 
mayor shall appoint a suitable person to 
discharge 'he duties or such office antil 
the first regular meeting ot the board 
ot aldermen thereafter, at which time 
such vacancy shall be permanently tilled.• 
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we note 1n your letter that Mr . Long, the deceased 
marshal, was elected at the general election held on April 4, 
1933. The Notice of City ~lection attached to your request 
states that "the r egular municipal elect i on for said city will 
be held on Tuesday, Apri l 3, 1934", at which t 1ce all officers 
except the marshal and collect or are t o be regularly elected for 
full t enure of office. V'e are at a loss to understand why the 
marshal and collector were elected in ~pril 1933, while the 
remainder of the officers are elect ed in t be eTen years. In 
other words, why haTe not t he marshal and collector been r egularly 
elected along w1 th the other o tficers? 

In Ti ew of t he facta as you present them, we must assume 
that had Mr . Long served his entire term it would havo expired 
on April 4, 1935 . It appears t hat ur. ' cCormack came into 
office under a special election,bec~use of the fact quoted 1n 
sec. &973, supra, ur. Long died mare t han six months before a 
general election. The ordinance states that he shall hold otfice 
until the next general election. We shall determine whether or 
not this ordinance is i n conflict with the statute, 1 . e, s eo . &973, 
supra , and the decisions or this state . · 

In the cane of The State ex r el. v. Spitz, 127 uo . 248, 
the oou.rt said (l . c. 252): 

"The distinction to be found in the 
multitude or eases to be round on the 
question of filling vacancies seems 
to be thia: Those casea which hold 
that one elected to fill an office 
which baa become Tacant takes tor a 
full tera are based either upon con
stituti onal or sta tutory proTisiona 
which provide only for tbe length or 
duration which the incumbent may hold 
t ho office, whereas in every instance, 
ao tar as our research goes, in which 
the constitution or statuto dertnitely 
and certainly prescribes not only the 
duration of t he term but a fixed time 
tor its beginning and ending , the 
holding has been that the incumbent's 
right to the office, whether he was 
elected to serve the whole term or to 
till a Yaeancy therein,merminates ith 
the fixed time presCribed tor t he end
ing of said term. As was said by this 
court both in State ex rel . T . Ranson, 
73 Uo. 78, and State ex rel . • · Stone
street, 99 Ko. 361, 'the law favors 
uniformity, but uniformity can not be 
obtained except by t he establishment 
of an inflexible rule . '**; *w 
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Another decision which bears indirectly on the matter 
but incidentally contains t he principle of law applicable in the 
case under discussion, is that of Thornsberry v. City of Campbell, 
218 I.:o. App. ,l.c. 362-363, wherein the Court said: 

"The term of office or the marshal of a 
city of t he fourth class is definitely 
fixed at a term or two years by the pro
visions of section 8402, Revised Statutes 
1919. General elections for such cities 
are reauired to be held on the first 
Tuesday in April next after the organiza
tion of the city, and every two years 
t hereafter. It ~ay be taken for granted, 
therefore, that t he election or the narshal 
in April 1921, was for a term ending in 
April, 1923. As heretofore noted, section 
8422 provides that ' the salary of an officer 
shall not be changed during the tic.e tor 
which he was elected or appointed. ' These 
dif~arent statutes, relating t o cities 
of the f ourth class , are i n pari materia 
and should be construed together. (State 
v • .Hostetter, 137 Mo. 636, 39 s . ·v . 270). 

~The words 'time for which he was elected 
or appointed ' as used i n section 8422 must 
refer to the ter.a or office, tor there could 
be no other time . The term or office, is 
defined in sec t i on 8402, to which sect i on 
8422 necessarily alludes. But counsel 
contends the terms of office is divi sible 
and t hat section 8422 is personal only to the 
occupant of t he otfioe who was elected prior 
to t he passage or the ordinance reducing 
t he marshal's salary; that upon the resigna
tion of t he officer, t he new ordi nance would 
became ef~ectiTe aa to any aubaequent of ficer 
elected to fill t he unexpired term. In other 
words, t he ordinance, held in abeyance while 
the original officer continues i n off1~e, 1m
mediately becomes operatiTe upon his r esig
nation. We tail to see the logic or this 
argument. s uch interpretation of section 6422, 
would destroy its obJect. Under that t heor7 
the city might paaa an ordinance increasing 
the salary of an officer, who could t hen resign, 
be re-elected or appointed and thus r ece1Te 
t he increased salary during his new or unexpired 
term. Likewi se, under the provisions or sec
tion 8424, if the resignation occurs within 
six months of a general election, the mayor 
may appoint a success or t o fill the unexpired 
term without calling an election; if such 
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appointment creates a new term the appoint
ive officer would then be entitled to an 
increased salary in the event an ordinance 
had previously been passed so authorizing. 
While we have considered the proposition 
trom t he standpoin~ of a possible increase 
in salary, under the statute the same rea
soning would apply to a decrease. But the 
term is tixed an4 the statute preventing 
a change in compensation is not, in our 
opinion, personal to ·the then occupant in 
otrice, but applies to any subsequent holder 
ot t he office during the same term. ' Each 
official ter.m stands by itselt. The cons ti
tutional provision forbidding an increase 
or decreaae or compensation during a term 
of otfice has reference to t he period fixed 
as a term by statute only, and in no wise 
r efers to the individual who oay incidentally 
happen to be the incumbent tor ~ore t han 
one term.•• 

we aiao quote trom the case ot s t ate ex r el. Rosenthal v. 
Smiley, 304 c o . 549, wherein Judge Ragland aaid (l.c. 558-559): 

"It will be observed t hat t he statute 
prescribes only t he lengt h of the term of 
the otfioe it creates; it con taina no pro
T1s1ona as to when the time shall commence 
or when it shall end; nor does it contain 
any reference to unezpired ter.ma or to the 
tilling ot vacancies. Under the rule or 
construction applicable to such a statute 
which has long obtained in this state it 
must be held that it was the legislative 
intent that the •tera• of ottice aho¥14 
consist or consecutive periods of two years, 
following each other 1n regular order, the 
one commencing where the other encta, and 
t hat the initial tera ahould caamence on 
the date of the appointment first made by 
the county court. When the appointing 
power named the first incumbent it thereby 
as effectually fixed the dates or the begin
ning and t ermination of the initial term or 
otrice, and or the subsequent terms as 
though they had been expressly prescribed 
by the legislature. (State ex. int. v. 
Williams, 222 c o. 268; state ex rel. v. 
Stoneatreet, 99 Uo. 361.) 

"When the duration of the term is ftxed, 
and also the beginning or ending, or both, 
a TacancJ, it it occura, is in the t erm of 
office as distinct trom being 1n t he office 
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itself, and an appointment t o till such 
vacancy can only be tor the unexpired 
portion. This rule, which makes tor 
uniformity and i8 in consonance with the 
general intent or our Constitution and 
legialatiTe enactment•, baa had tbe 
r epeated sanction or this court. (State 
ex rel. v. Spitz, 127 uo. 252; State ex. 
int . •· 'lill1ama, and State ex r el. v. 
\; ilcox, supra) The only case cited by • 
relator as announcing a different rule ia 
State T. Corcoran, 206 Uo. 1. That caae, 
howeTer, is readily distinguishable trom 
those Just ci ted. The conclusion r eached 
i n the Corcoran Case was, as the court was 
careful to point out , based upon the peculiar 
and unusual wording ot the statute then 
under reTiew. The statute inTolved in the 
case at bar 18 almost identical in content 
with that consider ed in etati v • . illiams , 
supra , where the rule ot construction just 
stated waa emphasized and followed.• 

In the decision 1n the oase or City of st . Louis T. Dreisoerner, 
243 Mo. 21'1, this rule is laid down: 

"In the exercise of ita power, a municipal 
corporation can enact no statute which 
Tiolates the Consti tution of the State or 
the United States, or which contravenes 
the statutes and decieions of t his state. " 

CONCLUSION 

As stated in the beginning of this opinion, i t must be borne 
in mind that there is an apparent contlict in the time of election 
ot the marshal and collector, usUlling that l!r. tong' a election 
waa regular and that he was l egally elected tor two years . In 
Tiew or t he foregoing decisions, we are or the opinion that Hr. 
McCormack would be entitled to fill out t he unexpired term, but 
it' t his is t he year t or regular municipal elections, and the marshal 
and collector ere to be elected this year along with t he other 
officers, which is ordinarily t he custom, then llr . tcCormack woul~~ 
in order to hold the o~~ioe, be compelled to be a candidate for t na 
full tenure of t he office. 

Respectful ly submitt ed, 

OLLIV.::m • NOI.:m, 
Assi stant Attorm y General . 

APPROVED: 

l'Etorney Genei1li 


