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INCOA~ T.X: Sec~ion 10144, R . S~ Mo . 192~ prvhibits State Auditor 

from d~vulging information contained in an income 
- tax return to persons other than the taxpayer. 

Ho~orable Forrest Smith, 
State Auditor. 
Jefferson City, Mo. 

Dear Sir : 

November 3, 1934. 
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This department is in r eceipt of your reques t for an 
opinion as to the following state ot facts: 

follows : 

"This ottiee has been requested by 
an incone tax payer to disclose in a 
court proceeding his income tax return 
f or the year 1933, tor t he purpose of 
showing that in that return he claimed 
to be a r esident of t he State ot Ula
aouri, the question of his r esidence 
apparently being material in the 
litigation. 

Sec. 10144, Revised Statutes 1929 
provides t hat it shall be unlawful tor 
any persona, including officer•• to 
diTUlge any information r elative to, or 
the contents of, any income tax return 
tiled under that article. 

I woul d like to have your opinion as to 
whether, at the request of t he taxpayer 
himself, it ia permiaaable under t he 
law t o disclose in a court proceeding 
t he tact t hat t he taxpayer made a r eturn 
and to disclose, it he requests it, the 
contents of the return i tself." 

section 10144, B.s . Mo. 1929 provides in part as 

"It shall be unlawful ror .any person, 
persons, or orrioers to divulge, give 
out · or impart to any other person, or 
persona, any informat ion r elative to 
or the contents or any income tax return 

·--
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file4 under this article, or to per
mit any other person, or persona not 
connected with his office t o see, 
inspect or examine the same; • • • 
It shall be unlawt'ul tor any board 
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ot equalization, or a.ny ~ember thereof, 
or any officer to in any way permit 
the inspection of any such return or 
to use the same in any way in making 
a ssessments other thaD the assessment 
ot the tax proTided tor in this arti
cle, and any person violating the 
proTiaions of this section shall be 
deemed guilty of a felony and upon 
conviction thereof shall be fined a 
sum ot not less than one hundre4 dol
lara ( 00) and not more than one 
thousand dollars ( ,000) or bT i~ 
prisonment in the penitentiar,r tor a 
term of not leas than two years and not 
more than five years, or both such tine 
and imprisonme-nt as the court nay deem 
proper; *****" 

It ia clear that this statute absolutely prohibits the use 
ot an income tax return made to the State ot Missouri tor any 
purpose Whatsoever even· though evidence contained 1n said return 
might be very material in a trial before a court ot Justice. 

These statutes are not uncommon, but in tact are to be 
round in pr actically every income tax law in the United States; 
however , in many of the statutes of the different states excep
tions are made allowing the use of the income tax return tor 
certain purposes . There i s a deep public policy underlying the 
enactment of this type of statute, and that polic~ ia t hat Where 
the government needs in~ormat1on tor the conduct or ita functions 
and the persona possessing the information need the encouragement 
or priTaOT in order to be induced to make full disclosures , the 
protection of the privilege shou1d be accorded. 

Isadore Loeb, in an article entitled "Tax Administration 
1n Mi s souri", proceedings of the ~ational Tax Association in 1924, 
page -44, said: 

"Uanr tarpa7e~a are apprehensive 
regarding publ icity of matters it 
included in their incane taz returns. 
While t ho law provides penalties, it 
is notorious that such provisions are 
not taken seriously in manT localities 
and persons naturall7 tend to o~t 
information, which it published, might 
prove preJudicial to their interests." 
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Wigmore, in his work on "Evidence, (V), sec. 2377, has 
this t o aar anent this policy: 

aaya : 

"In that well settled common-law 
application of t his policy, the 
priTilege concerned information 
relating to the conduct of third 
persona . But many situations exist 
where the information oan beat be 
obtained only from the person himself 
whose affair s a re desired to be known 
by the government.. And where the 
ultimate purpose to be ser.ed is ad
~niatratiYe, and not penal, it may 
well be that the goTornment can afford 
to promise secrecy in respect to purposea , 
penal or litigoua. as the price of 
readily a chieTing its administrative 
purpose when it demands a report of the 
truth. It is some such principle that 
Justifies the modern creation ot a n~ 
ber ot privileges, all statutory in 
origin, coTering sundry matters required 
by law to be reported to s~e adminis
trative ofticial ." 

Jones, in his work "Commentaries on Ev!dence", s ee. 2201 , 

"It may be stated as a general prin-
ciple that public policy forbids the 
maintenance of any suit in a court of 
Justice , the trial of which would inevi
tably lead t9 the disclosure of natters 
whioh the ~aw i tselt r ega.rda as confidential 
and respecting which it will not allow the 
confidence to be Tiola ted. " 

As we have seen, t he publio policy behind the enactment 
of a statute ot this description ia tor tho purpose ot affording 
full protection to t he taxpayer in order that the taxpayer may 
feel tree to disclose his businose attairs to the state govern-
ment without tear that such disclosure D!ght later prove prejudicial 
to ~ The statute, however, aa enacted by the Legisla ture has 
attempted to treat income tax return• in the same manner as other 
goTernMental secrets and to forbi t disclosure for any reason 
whatsoeYer, &Ten though the taxpayer himself might request such 
disclosure. 

In other words, the law in its application has gone tar 
beyond the intendment of the publi c polioy underlying its enactment. 
It has become a law which would practically shut out the evidence 
of a party and thus deny him the opportunity tor a trial, and it 
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would seem to aubst~tially deprive a taxpayer or dUB process 
of law. 10 R.C.L . 5&4. 

Section 10, Article II, Constitution ot Missouri provides 
as follows : 

"The .courts or justice shall be open 
to every person, and certain remed7 
afforded for every inJury , to person , 
property or character, and that right 
and justice ahould be administered 
without sale, denial or delay. " 

. In the recent ease of In Re French, decided by t he Supreme 
Court of Uissouri En Bane, 315 Mo. 75 , the court had before it 
a statute stmila r to the one under consideration. That statute, 
Section 11679, R. S. Mo. 1g19, as amended by the Laws or 1925, 
required the State Bank Commissioner to keep secret all informa
tion obtained by hi m in the examination of banks except when 
called as a wi tness in a criminal proceeding or trial, and 

_subjected him to a fine for misdemeanor and forfeiture of office 
for giYing such information. The Court said: 

"It is also argued that the statute 
is i n conflict wi th Section 10, 
Article II, of the Constitution ot 
Missouri , which is as follows : 
' The courts of justice shall be open 
to every person , and certain remedy 
afforded for every inJury to person, 
property or character, and that right 
and justice should be administered 
without sale, denial or delay. ' 

We may say t hat the provision ot the 
a ct which prevents t he court in a civil 
ease from procuring eTidence, in the 
conduct of the trial, is an unwarranted 
interference with the functions of the 
court . A leading case on this sub ject 
is Brown v. Circuit Judge of Kalamazoo 
County , 5 L.R .~ (Mich. ) 226, l . o. 230, 
where it 1s said: ' It is within the 
power of a Legislature to change the 
formalities of local procedure, but it 
is not competent to make auch changes aa 
to i mpair the enforcement of rights .• 

l ·f a 11 tigant in a ci Til case is forbidden 
by statute to ob tain evidence, otherwise 
available, then the power ot the court 
to enforce his rights is impaired, and a 
'certain remod~' is not ' afforded' . 
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This is not an attempt by t he Leg
islature to enact a rule of evidence, 
nor to define the effect of a certai n 
character of evidence in maki ng out 
a prima- facie aaae . It is an a ttempt 
to say t he courts shall not have or 
use certain evidence, boweTer pertinent 
or necessary for the proper determina
tion of a case . It is an unconsti tutional 
encroachment upon t he proper f unctions 
of t he courts . • 

• • •• 
"The only t heory upon which the commis
sioner can be restrained from d1vulg1ns 
what he learns in his examinatioL 
of banks, and from producing in c ourt the 
records in his cust ody, is on the ground 
or public poli cy ; t hat some public i nter est 
may be adversely affected by the revela
tions wbich would ensue. We are unable 
to conceive of any r eason why general 
knowl edge of t he affai r s of a defunct 
bank discover ed in a trial in court, would 
injuriousl y street t he public mor als• 
public heal th or public saf ety. " 

In the case of s tate v. s evier, decided by the Supreme 
Court of Missouri , 69 s .w. (2d) 662, the court held that t he 
trial court could, by proper order, compel the Commissioner of 
Securities to permit inspection and the making of copies of docu
ments and papers on file i n hi s office relating to the cause , 
notwithstanding ~uch papers were pl aced in a separate file and 
marked "confidential". Tho court in its opinion referred to the 
case of In Re French , supra, and said: 

"***~bile the constitutionality of 
section 7739 is not questioned in this 
proceeding , it we should hold that it 
expres ses a legisla t i ve intent to e~ 
power the commissioner to pl ace whatever 
official information he might deem con
f ident ial beyond t he rea ch of a cour t 
ord~r authorized by seotio.n 928, Whi ch 
s t atute has superseded t he ol d method 
by bills of di scovery (State ex rel . 
Railroad co. • · Hall, et al., 325 Mo. 
102, 106 . 2? s .w. ( 24) 1027 ) , such 
constructi on would render the section 
vulner able to such attack when properly 
r a ised. 

* • • * 
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CONCLUSI Oll 

While we do not conceiTe it to be t he duty or the Attorney 
General as a general poliey to declare l aws of the St a te ot 
Missouri to be unconstitutional, neverthel ess, when a law so in
fringes upon the r ights of c1 tizens ot t he stat e ot JUasouri as 
to become Tiolative or our state Constitution, we cannot do other
wis e than to declare said act to be, in our opinion, unconstitutional . 

The principle of law as declared by the Supreme court ot 
Missouri i n t he case ot In Re Frencp, supra, is, in our opinion, the 
correct principle underlying the prpblem her e under caosiderat ion 
and it would seem that the only theory upon which t he State Auditor 
can be restrained trom di vulging information furni shed by a taxpayer 
flr an income t ax r et urn and from producing in court the returns in 
hie custody is on the ground or public policy--that some public 
interest may be adTer sely affected by the r eTelattone which would 
ensue . Absent this public policy, the statute violates Section 10, 
Article II ot t he constitution or Missouri . 

Therefore , i n Ti&w of the foregoing , it is the opinion of 
this department t ha t insofar as Section 10144, R. S. J'o . 1 929 prohibita 
a t axpayer trom requiring the State Audi t or to divulge informat ion 
furnished by said taxpayer in hi s income tax return to the St ate ot 

.Miaeouri, t he said sta tute i s vi olative or Section 10, Article II 
ot the Constitution of Missouri; however , as to the prohibition 
with r efer ence t o pe rsona other than the taxpayer, the public policy 
underlying the enactment or the law excepts said section in this 
respec t trom the operation ot s ection 10, Art . II or the Constitution 
ot Missouri, and the State Auditor is prohibited t hereby tram 
41TUlgina t hi s information to per sons other than the ·taxpayer. 

APPROVED : 

J\m:AH 

fiof JlickiTTRict, 
Attorney Gener al 

Respectfull y submitted, 

JOHN 1Y . HOFFMAN , Jr. , 
Assi stant Attorney General. 


