
JOU1TI clURVEYOR: county .sur veyor when ex-of f icio county hiE hway 
engi neer has only the power s t hat t he county court confers upon hi m 
by direction. 

July 30' 1935. 

\ ~I L E 0 . 

Hon. James H. Pettijohn, 
Prosecuting Attorney, 
Oregon, Missouri . 

Dear ~ir: 

This depar~ent is in receipt or your letter ot 
July 2 wherein you make the following request: 

"There is some question in our 
county concerning the power and 
duties of the EX-officio Hiphway 
Engineer. The County .t::.ngineer 
Law was rejected by tho vote or 
the people i n 1912. The question 
on which we desire opinion is 
whether, under the present status, 
the Ex-officio hngineer has control 
of all county roads and maintenance 
equipment or is he merely working 
tor the county court and perform
ing such duties as he is called 
upon to perform by the court?" 

It is noted that Holt County rejected what is 
termed under Jection 8019 as the County Highway ~ngineer Law. 

Under Section 8013, R. S. Mo . 1929 tho duties ot the 
county h1Bhway engineer are set forth and are as follows: 

"The county highway engineer s hall 
have direct supervision over all 
public roads of t he county, and 
over t he r oad overseers and or the 
expenditure of all county and dis-
t rict funds made by the road overseera 
ot the county. Le shall also have 
the supervis ion over t he construction 
and maintenance or all roads, culverts 
a.nd bridgea. llo county court shall order 
a road established or changed until 
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said proposed road or proposed 
change has been examined and 
approved by the co~ty highway 
engineer. lio county court shall 
issue warrants in payment tor 
road work or for any other 
expenditure by road overseers , 
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or in payment tor work done under 
contract , until the claim therefor 
shall haTe been examined a nd 
appro~ed by the county highway 
engineer.• 

Secti~n 8020, R. S . Lo . 1929 sets forth the manner in 
which the county highway engineer's duties ar e to be perfo~ed 
in the eTent the county dispenses with the county highway engineer 
law, and proTides as follows : 

"In all counties in this state 
that may Tote against the county 
highway engineer law in the manner 
prescribed in section 8019 ot this 
article, all matters relating t o 
roads and highways and the expendi
tures ot the public funds thereon 
shall be governed by the laws then 
in force in such counties, except 
that part of the law pertaining to 
the appointnent of t he county 
highl"'ay erl8ineer. In all counties 
nherein the services ot a county 
highway eneineer are dispensed with, 
as provided by section 8019 ot this 
article , the county surYeyor shall 
be ex officio county high~ay engineer, 
and, as such , shall perform such 
serTices pertaining t o the working, 
improvement, repairing and -aintenance 
ot the roads and high ays, and the 
building or bridges and culverts as 
provided by this article to be done 
and ~ertormed by the county hichway 
engineer, or as may be ordered by 
the county courti and tor his services 
as ex officio count y h1eh ay engineer 
he shall receive such compen3ation as 
muy be allo"ed b y the county oo~t, 
or not less than three dollars nor 
more than t1ve dolla~s ror each day 
he may be a ctually employed or engaged 
as ouch county high ay engineer . 
The county court may empower the county 
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highway engineer, or the 
county surveyor when acting 
as county highway engineer, to 
employ such assistants as may 
be deemed ne cessary t o carry 
out the court's orciers and at such 
compensation as may be fixed by 
the court, not to exceed the 
sum of four dollars per day for 
deputy county highway engineer 
nor more than three dollars per 
day for each other assistant 
for each day they ma, be actually 
employed . " 

You will note in the above quoted section the followina 
sentence: " In all counties wherein t he serYices of a county 
highnay engineer are dispensed with, as proYided by section 
8019 of this article, the county surveyor shall be ex-officio 
county highway engineer, and, as such, shall perform such ser
vices pertaining to the working, ioprovement, reoairing and 
maintenance of the roads and highways * * * as provided by 
this article to be done and performed by the county highwa7 
engineer, or as may oe ordered by the county court; " From 
the above secti on it ~ould appear that when the county dispenses 
with the county highTay engineer the county surveyor would 
automatically assume his duties and have identical powera but 
for an inter pretation of the various statutes governing the 
saae; as to the exact s t atus of the county surveyor, ex-officio 
county highway engineer, you are r eferred to the case of 
~purlock v. Wallace, et al • 204 Mo. App . l . o. 676, wherein 
the Court said : 

"To get appellant's issue more 
narro~ly stated, he claims that 
by Tirtue of his office as 
ex- officio engineer, the county 
court shall not draw arrants 
to road-overseers until the 
claims therefor shall have been 
examined and approved by him, 
ns proYided un~er section 10558, 
ReTised otatutes 1909 . 

"The real issue in the case 
comes up on the question of the 
e11ployment of the appellant and 
the right he has to draw the 
emolumenta of the office; the 
county court contending that he 
has no duty to perform until the7 
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order him to perform i t ; and t hat 
he shall t hen r eceive t he amount 
which has been provided by them 
in the order made; the ap~el~ant 
contending that he has certain 
duties to per~or.o tor which he would 
be entitled to compensation regard
l ess or an order or request or the 
county court tor him to act. 

"Section 10572, Revised $t atut ea 
190~, is s omewhat ambiguous, as it 
provides tor an ftX- otficio county 
highway engineer and defines certain 
duties as therein specifically set 
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out 'or as may be ordered by t he 
appellate court . Reading thi3 section 
by itself; it would appear that there 
is some reason tor appellant' s con
tenti on , but when the whole section 
is read in connection •ith other 
sections relating to roads, and high
ways, we a r e inclined t o the cons truc
tion pl aced upon the law by the trial 
judge. It appaar s thnt tho road, 
hi~hway and bridge laws wor e amended 
in 1909, practically setting up a 
new syst~, running through whi ch wore 
certain duties ) rovided tor a county 
highway engineer. It was provided, 
however, in oection 10571 that it a 
~ajority or thosa voting on the 
proposition at such election voted 
against the county highway act, then 
t his article and the proviaion or the 
la~ r elating to the appointment and 
duties ot a countr high ay engineer 
shall not be entorced in such county. 
Douglas County had voted against the 
high ay engineer a ct, therefore any 
duties ot a county high~y engineer 
wer e dispensed • ith. In Section 10572 , 
Revised dt a tutes 190~, it is provided 
that all matters r elating to roads 
and highways, and the expenditure ot 
public tunda thereon shall be governed 
by the laYs then in rorce in such 
counties except that part or t he law 
pert aining to the appointment or the 
county highway engineer . Tho latter· 
part or this section also throws 
light, as it provides that the county 
court may empower the county hi ghway 
engineer or county surveyor to employ 
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such assistance as may be deemed 
necessary 'to carry out the court's 
orders'. 

rtThe first road and highway law ot 
tissouri that we find, goTerning 
such counties as Douglas , tor a county 
highway engineer , appear s in Session 
.t\Cts of 190'1, page 401. Under this 
act there was no election gi Ten to 
the people to determine tor themselves 
whether there would be a county hi gh
way engineer. This l aw ~as amended 
in the 1909 act, which did giTo the 
people of the county tho richt to 
det~rmine for t heosolves ~hethor such 
an officer as desir ed . The law ot 
1907 provided t hat the compensation 
for a highway engineer ould be not 
l ess the.n 300, nor r'1orc then $2,000, 
per year , hilc tho • .mondm.ent ot 
1909, under section 10572, permits the 
county court to ceko a :cr diem 
charge. 

"If the contention made by appellant 
should be upheld, then we must necessa
rily hold that t o Tote under sectio~ 10571, 
and to thereunder abolish the highway 
engineer act, meant simpl y a change 
of the manner and amount ot compensation 
to be paid to the party acting as hi gh
way engineer, as the appellant is con
tending that he i s duty bound to perform 
exactly the same service t hat the 
highway engineer ould haTe performed 
eTen though the peo9le have voted out thi3 
law. ~e cannot lend sanction to t his 
nar r o? const ruction, as it vould appear 
that the purpose ot sections 105'11 and 
10572 , ReTised ~tatutes 1909 , was to 
perm! t t he people ot a county to 
abolish the office ot highway engineer 
yet to l eave it possible tor the sur
veyor to perform the duties that the 
highway engineer ~ould have performed 
had the law not been voted out, proTided 
he acted under the orders a.nd direction 
ot the county court. The general intent 
or section 10511 was to permit the 
people ot a county to vote out a 
highway engineer and to abolish the dut
i es ot such engineer, and that more waa 
intended by said section than to merely 
give them t he right to change the tor.m 
and amount ot compensation. " 
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COliCLUSION 

In view of the above decision, we are of the opinion 
t hat t he county surveyor ex- officio highway engineer has control 
ot all county roads and maintena·nce equipment and perfo.nu his 
duties under the order s and direction of t he county court, and 
does not have t he power that i s conferred upon the county 
highway e ngineer if the County Hi ghway J:mgi neer Law is not effective 
i n a county. 

APPROVED : 

O'm:AH 

Respectfully submitted, 

DLLIVER W. NOLEN, 
ASsistant Attorney General. 

J"oEit f!J . HOFFMaf!, Jr. , 
(acting) Attorney General 

~ 


