
TAXATION: Respecting Attorneys fees in delinquent personal 
tax eases. 

~· J 
January 30, 1936. 

Honorable ~allace Cooper 
Prosecuting Attorney 
Johnson County 
Warrensburg, Missouri 

Dear Mr. Cooper: 

-----

This office is in receipt of your request tor an 
opinion on the following matters : 

"1. Is the delinouent tax a ttorney 
provided for in Section 9940 R. s. 
Missouri 1929! appointed in accordance 
with the prov sions of Section 9952 as 
amended by the Laws of 1933 and entitled 
to the compensa tion t herein provided? 

2 . Is the peroentum fee aereed upon 
by the attorney , tne collector and the 
County Court taxed as costs in case of 
suit and added to the Judgment along 
with the $3 . 00 fee provided for, or is 
the $3. 00 fee alene taxed as costs and 
the percent age tc the tax attorney paid 
to him out of the amount paid in as ta~es? 

3. In case it is not necessary for the 
t~ attorney to bring suit for the 
coll ection of delinquent personal taxes, 
is his fee which is based on an agreed 
percentage of the amount paid into the 
collector paid out of the delinquent tax 
paid or is this percentage added to the 
tax and the total amount paid by the 
delinquent personal taxpayer?" 

--
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We shall answe~ your questions in the order pr esent ed. 

I . 

DELIN~lT PERSONAL TAX 
ATTORNEY APPOINTED AS PRO
VIDED I N SECTION 9952, R. S. 
It1ssour:1- 1929 ; 

On January 3 , 1935., thi s office i ssued an opi nion to 
Jones & \iesner, Att orneys for the Collector of Pettie County, 
Missouri , wherein t his conclusion was r eached : 

''It is our further 00i nion tha t delin
quent per sonal t axes- shoul d be col lected 
under the provisions of Section 9940 R. S. 
Uo . 1929; and tha t into such section there 
should be incorpora t ed that part ot 
Sec tion 9952 R. 8 . Mo . 1929 which r eads: 

\ 

' and for the purpose of collecting 
such tax and prosecuting sui t s tor 
taxes unde:i.'" this art icle; the col
l ector shall have power, with the 
approval of the county court~ * * 
to employ such a t torneys as he may 
deem necessary, who shall receive 
as tees such sum1 not to exceed 
etc;* * * *" 

!he 1s gue uresented to this office in the Jones & 
Wesner opinion was-the authority tor employing a delinquent 
tax attorney to collect delinquent personal taxes. 'l'hat 
opinion did not go into the question as to the compensa tion 
which should be allowed for the collection of delinauent 
per sonal taxes. Secti on 9940 R~ s. Mi ~sour1 1929, provides 
in part: 

•• * ~Said actions shall be prosecuted 
by a ttorneys employed as provided in 
Article 9 of this chapter ot the general 
sta tutes., and the fees and conpensation 
allowed in said article shall apply to 
the above actions: * * * 11 

Without question thi s phrase i ncorpora tes into Section 9940 
the nrocedure establ ished for the employment of deli nquent 
t ax a ttorneys and the fees and compensations allowed. The 
r eal i s sue is this , does such provi sion of Section 9940 in
corporate the pres ent provisions of Section 9952 into such 
section or did it incor pora te the tees and commissions allowed 
at the time Section 9940 was first enacte~. By referring 
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to the original enactment of v.hat is now s~ction 9940 we find 
tha t on April 5 , 1887 •An Act to provide tor the collection 
ot personal taxes• came 1nto the sta tutory l aw of t his state. 
The phrase under considera tion as originally contained in 
said Act ot 1887, page 242, Laws of 1887, read as f ol l ows: 

• said action shall be prosecuted by 
a ttorneys employed as provided in 
Article VI m:t' Chapter 145 ot the 
General St a tutes and t he tees and 
compensation allo ed i n said article 
shall e.pol y t o tho above actions; 
provided, how~ver, the t in no case 
shall the state, county, city or 
collector be l i able tor any costs, nor 
shall al{Y' be taxed agains t them or 
any of them. " 

Article VI of ChAnter 145 of the . Gener al ltr.tutes referred to 
above was a oart of the Revi sed Statut es of Uissouri 1879 
ot which Section 6836 was a part. This Section was the pre
decessor of our oresent Section 9952 and in r espect to the 
i ssues here at hand s t a ted: 

"* * *for the purpose of prosecuting 
snits for t axes under this act the 
collector shall have power, with the 
aoproval of the County* * ~to employ 
such a ttorneys as he may deem necessary , 
who shal l receive ao fees in any suit 
such sum not to exceed ten per cent of 
the amount of taxes actually col lected 
and paid i nto the treasury as may be 
agreed upon in writing and approved by 
the County Court~• * * before such services 
are r endered, which sums shall be taxed 
as costs in the suit and collected as 
other costs, and no such attorney shall 
r eceive any fee or compensation for 
such services except as in thi s section 
provided* ~ * *" 
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The compensa tion there provided was a strallldlt commission of 
not to exceed ten per cent "1n any suit". No suit fee or 
any kind was provided for. In 1921 this Section was amended 
eo as to s~e out the phrase •in 4DY suit• and also to 
all ow a suit fee of Three Dollars t $3. 00 ) in cases where uub
lication was not necessary and or FiTe Dollars ($5 . 00) in
cases where publication was necessary. The problem confront-

, ing us is whether or not the Act of 1887 adopted the then 
provisions of Section 6836 1n its existing form or whe ther the 
Act of 1887 contemplated the adoption of the provis ions or 
Section 6836 together with any subsequent amendments . 

Endlich on Interpreta tion of Ste.tutes , Section 85, 
stat es: 

MAn act adopting by reference the 
whole or a portion of another sta tute 
means the law as existing at the time 
of adoption end does not adopt any 
subsequent eddition thereto or modifi
cation thereof . " 

Referring to this gener al rule the Supreme Cou.r t or 
t his Sta te in the case of Gaston vs . Lamkin, 115 Mo. 20, 1 . c . 
33, stated as follows : 

" .. .. .,. 'l'he general rule governing in 
such cases seems to be tha t nere one 
sta tute refers to another for rules of 
proeedu.re prescribed by the former , the 
former statute if speci fically referred 
to , b~comes a part of the referring 
sta tute , an~ the rules of proced~e 
pr escribed by the e~rlier statute so 
far a s they form a. part of t he second 
enactment , continue in force , although 
the earli er st? tute lie a.fterv•a.rds 
~odified or repealed. But tthen the sub
seauent s t a tute , being a general one, 
does not refer specifically to a former 
sta tute for the rule of procedure to 
be followed , but generally to the 
eot ablished law, by some such expressi on 
ae ' the same as i s provided for by law' 
in given cases , then the act becomes a 
rule for future conduct to be round when 
needed by reference to the law governing 
such cases at the time when the rule is 
invoked. * * *" 
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In the case of Crohn vs. Telephone Company, 131 Mo . 
App. 313, the Court had for construction rma.t is now Section 
3264 which in part provides: 

• 
"Damages accruing under the last pre-
ceding section shall be sued tor and 
recover ed by t he same parti es and in 
the ~ ame manner as provided in section 
3262. " 

Subsequent to the enactment of Section 3264 Sec tion 3262 ~as 
amended so as to provide an additional class of' uarties which 
could bring suit under that seotion. The Court hel d that 
Section 3264 adopt ed t he per tinent parts ot Section 3262 as 
they were written at the time Section 3264 was enacted, and 
th~ t the subsequent amendment of Section 3262 could not extend 
the classes or parties which could t ake advantage of the 
provisions or Section 3264. The Court after referring to the 
general rules herei nbefore quot ed, s t ated 1 . c . 321 : 

11 Under these rules, that part of section 
2864 relating t o pa.rties and procedure 
became by adoption an integral part of 
section 2866 t o the same extent as though 
it had be~n written into the l att er 
sta tute and neither a subseauent amend
ment nor repeal of section 2864 could 
affect the referri ng section. 11 

!he f oregoing deci sion is cited with ~pproval and 
the theory further extended by the Supreme Court In Bane in 
the case ot Stat e ex rel . Great American Home Saving I nstitu
tion et al . vs . Lee , 233 S. W. 20. 

The Supr ece Court of I owa 1n thP case of Stat e vs. 
Beckner, 198 No~th~P.stern 643 appli ed the rule in.the case 
ot a statute w 1ch provided th t t he def nd~nt shal l be puniShed 
as provided in th~ section rele t1n.G to r avishcent. 

The Supreme Court of Uontana i n the case or 
Gust afson vs . Hammond Irre~ation District , 287 Pacific 640, 
s t a t ed the rule: 
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•fhe rule i s tha t ' the adoption of 
sta tute by reference is construed as 
an adop~ion of the law as it 
existed .t the time the adopting 
statute was pa-ssed, and therefore 1s 
not affected by any s~bs6quent modification 
or repeal of the statute adopted. ' 36 
Cyc. 1152. This rule seems to be 
universal in the case of the adoption 
of a specific sta tute a$ here, as dis
tinguished from the general ~aw rela ting 
to a particular subJect.* * * *" 

In the instant case the Legislature referred to the 
law adopted as that 1prov~ded in Article 6 of Chapter 146 of 
the General Statutes• and allows fees and oompense.t1ons a s 
~ere "allo ed in s aid article• though 1t did not refer specifically 
and solely to Section 6386. in so many words. Had it done so 
there could have been no question what soever in vie~ of the 
rules heretofore laid down. However, as sta ted in the Gaston 
case supra: 

"The question in suoh cases always 
turns however upon the intention of 
the legi slature 1n a given oase.• 

What was the intention of the Legislature in the instant easel 
The preGumption of course is tha t the statu~~ is adopted in its 
form and tha t subsequent amendments will not-~~fect the referring 
statute. The Supreme Court ot Delaware in Per kins vs. Winslow, 
133 Atl. 235, 1. e. 236, s tated: 

"While a l ways a question of intention, 
in the absence of anything to indicate 
a contrary legisla tive ~tent, it is . 
likewise true that provisions so 
adopted and r ead into other statutes 
will not ordinarily be affected by the 
repPal of the adopted s t a tute, * -n * * 
or b7 .,_,ny subsequent changes by wa:r 
of additions, modifications or other
wise in the adopted sta tute.* * * *" 

Therefore , the presumption is tha t the Act of 1887 adopted the 
provisions of Article VI , Chapter 145 in its then existing state 
and especially the provisions of Section 6386 R. S. Mi ssouri 
1879, insofar as it prescribed the method of employing delinquent 
tax attorneys. However, the adopted statute did not end with 
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proviso tha t the tees and compensations allowed "in said arti c l e" 
shall apply t o such ac~ions. The "tees and comp~n~nti onsN , had 
the lep-i slature intended to apply only to a ttorneys fees , 
might likewise have been specifically identified by Section number 
r ather than by Chapt er number. However, the Legi s l ature 
appare .tly intended t o adopt other tees and commis sions than 
those provided for the delinquent tax attorney , to- wit , t hose 
fees and compensations provided for i n Section 6842 R. s . Uissouri 
1879, also a part of Article VI of Chapt er 145 relating to 
t he Circuit Clerk, t he Sh~riff and printer. So tha t it anpears 
the t t he l eg!sl a ture, rather than enumerating several sections, 
~eferred to the article gener ally. In so doing, t hey specifically 

adopted the rela tive provisions of that Article as then existing 
as certainly as t hey would have done had they specificall y en
umerated the sections. In connection with t hi s statement we 
have not overlooked the rule as stated in Lewis Sutherland ' s 
Statutory Construction, Second Edition, Section 405 , wherein 
it i s held: 

"There is ~~other form of adoption 
wherein the reference i s not to any 
particular sta t ute or part of a 
.sta tute but to the law generally 
which governs a particular subject. 
The refer ence in such case means the 
law as it exists from time to time 
or a t the time t he exigency arises 
to which the law is to be applied." 

In the Gaston case sunra this rule was apnlied to a 
sta tute w~ich provided: · 

•The election herein provided for shall 
be held and conducted in the same 
manner and the returns ther eof made 
to the County Cler k and the vote counted 
in all resnects the same as in elections 
for stat e and county officers, as far as 
the laws in relation thereto are 
anplicable . * * * 11 

Another example of the applica tion of thi s latter 
rule i s the caRe of St a te ex rel. Kell vs . Knamer, 160 N. E. 
60, (Ill . ) . The adopting s t a tute in that case provides: 

MAs is now provided by l aw for in
termedia te registration.• 
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The Supreme Co~rt of Florida in the case of Williams 
. vs . St ate, 125 s~. 358, also applied the second rule rela tive 
to a sta tute which provided: 

"The fees ot constables shall be the 
same as are allowed sheriffs for 
like ser vices ." 

While the Courts have been uniform in holding that such 
geheral expressions as above referred to adopt the law together 
wi ta subsequent changes , these cases are not applicable to 
.the instant case as no general phrase was used in the Act o'f 1887 
comparable to the phrase l ast above referred to. Rather the 
Legisl a ture chose to designate the law b,y specific reference, to
wit , "Ar'ticle VI of Chapter 1451 • By such specific reference 
and from a reading of the rest of the section there is no intention 
evident that any subsequent changes in Article VI of Chapter 145 
were to affect the fees and commissions all~wed the delinquent 
personal tax a ttorney. 

There is one thing further that might be added. It 
was not until 1921 that any set suit f ee was authorized. At the 
tiae a three dollar suit tee was allowed in cases where no 
publication was necessary a five dollar suit f ee was allowed in 
cases where publ.ication Wfi.S necessary. These set suit f ees are 
referable directly to the other provisions of Section 9952 
authorizing. suit for the collection of land taxes and especially 
to the provisions of t ha t section providing for service by 
oublication. It is but reasonable tha t these fees were meant and intended to apply only ~ascase of suit brought tor land taxes. 
No publication is provided tor in personal tax suits, in tact, 
sueh is entirely unnecessary as the same facts that wou»Justify 
an attachment snit being brought, with. the a ttendant publication, 
authorize and require the County Collecto~ to levy a disDBess 
warrant for t he collecti on of the tax. 

CONCLUSION. 

In vi ew of the foregoing it is the opinion of t his 
office that the compensation allowable to delinquent personal tax 
attorneys is that prescribed b y Section 6836 R. 8. Missouri 1879, 
to-n t: 

"tor the purpose of prosecuting the suits 
for t axes• • *the collector shall have 
power 1 r11 tb the appr oval of the ooun ty' 
court, or in such cities the mayor thereo~, 
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to employ such a ttorneys as he may deem 
neces s ~ry, who shall receive as fees in 
any suit such sum not to exceed ten 
per cent or the anount of t axes actually 
collected and paid into th e treasury 
as may be agreed upon in writing and 
approved by the County Court , etc . * * *~ 

II . 

PERCENTAGE C0r£II SS ION TAXED 
AS COSTS AliD ADD!:D TO JUl)G J"€1~ . 

By comparing t he Act approved April 5, 1887, page 422, 
Laws of K1ssour1 18871 with Section 9940 R. s . UiPsouri 1929, 
1t will be seen that both contain the provision 

"that i n no case shall th~ state, county, 
city or collector be l i ble for any costs , 
nor shall any be taxed against t hem or 
any of them," 

and that t he nrovisions of S0ction 6836 R. S. Missouri 1879 and 
Section 9952 R. S. J .. 1sso.1ri 1929 , are i dentical in that they 
provide: 

"which sums shall be t axed as costs in 
the suit and collected as other costs . " 

By virtue of these sp ecific prov1s:ons two things are 
evident first , that the attorney fee 1s to be taxed as costs . 
as s:n.y other costs , and s~cond, that 1t must be collected from 
the taxpayer and cannot be charged to the state or county, ~tc~ 
This issue is directly passed on 1n the case ot State ex rel. 
Bauer vs . Edwards , 144 Mo . 467. The Supreme Court stated, 1 . c. 
471: 

"It 1a complained or the ·judgment, 
however, as error, th~t the amount of 
the attorney ' s fees is inclu~ed in the 
Judgment enforcing the lien against 
the lands hen, as is contended , the 
statuto only provides that the a ttorney 
employed to prosecute the suit shall 
receive as fees in such suit •such sum 
not to exceed ten per cent of the amount 
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o~ taxes actually colle cted and paid 
into the treasur y, as nay be e~eed 
upon i n ·-ri t 1ng, and approved •••••••• 
in such cities by the mayor , before 
such services are rendered, which sum 
shall be taxed as costs in the suit and 
oo llected as other costs .. • R . 8 . 1889, 
see. 7681. From Which it is argued that 
the attorney can never have Judgment for 
his fees, until thejudgi!len~ has been 
collected and paid into the treasury. 
~is conclusion can no' be correc,, and 
aa•ts from the r eading of n part onlf 
of the statute on ~his subject, when the 
whole ot it should be read and considered 
togeth er. The statute provides not onl7 
that sueh fees ' shall be t axed as cost 
and collected as other cost • (as quoted in 
the brief ) , but tha t that suo • shall be 
taxed as costs in the suit and collected 
as other costs .• And that the court ' shall 
decree that the lien ot the Sta te afore
said be en1"orced and that the real 
estat e or so much thereof as may be 
neceesary to satisfy such judgment, interest 
and costs be sold, which shall be exec1.tted 
as in other cases ot special judgment 
and execution.• R. s . 1889, sec . 768~. 
'rhus plainly showing that the at torney's 
tees are t o go into thejudgment and be 
thereby collected as other costs in the 
suit . While the judgment in the present 
ease is somewhat informal in that the 
attorney ' s fees are not f i rst taxed as 
costs , and judgment render ed form them as 
costs, but directly as a ttorney' s fees , 
t he result 1 s the same and 1n no tta:y in
jurious to the defendant's interest, and 
tor such informality the judgment should 
not be r eversed.' 

From the above decision it is cert ain the fees are to 
be 1ncl uded . 1n the Judgment as costs but in thi s connection we 
dir ect attention to the case ot State ex rel . Gottlieb vs. Wilson, 
174 Uo . 505. In this case it 1s held that 1n case the sum received 
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to apply on the judgment is insufficient to pay the full amount 
of the judgment and costs , the costs other than the attorney's 
tee and collector' s commission are t o be paid in full and such 
a ttorney ' s fee and collector' s commission J!lE!Y only be calculated 
on the amount remaining which is actually peid into t he treasury 
of the county or other tax r eceiving bodY. This case followi the 
ruling laid down in the early case of State ex rel . Ker.xper vs . 
Smith, 13 Uo . App . 421. As a result t ne coll~ctor ' s commiss ion 
and the Attorney ' s fee are only to be calculat ed upon the sum 
ac tually collected and pai d into the treasury. 

In view ot the construction which we have heretof ore 
placed upon Section 9940 it ie evident that the amendment of 
1921 a llowing suit tees of three and five dollars has no 
applica tion to personal t ax sui ts and such fees are not to be 
collected. 

CO.tlCLUSION. 

It is ther efore the opinion of t his office that the 
percent~ge attorney f ees agreed upon between the collector and 
the delinquent t ax a ttorney and a~proved by the county court 
are to be taxed as c osts in the c ase • thpt the three and five 
dollar tees provided for in Section 9952 R. s . U1ssouri 1929 
have no apulicatlon to suite for dell nauent personal taxes ; and 
that the percentage attorney fees, although taxed as cost s, 
can only be collected, based upon the amount of money actually 
paid into the trearury. 

III. 

A'l'TOR!n=Y Ell'l'ITLED TO NO FEE 
UNLESS SUIT BRO"JGHT . 

We must once nore direct attentio~ to Section 3686 R. s. 
Missouri 1879 and to the f ollowing phrase : 

"who shall receive as fees 1U ~ !Y!1 
such sum not to exceed ten per centum 
of the amount of taxes actu lly collected 
and paid i nto the treasury* {} *and no 
such attorney shall receive any fee or 
compensation tor such service except a s 
in this section provi ded . " 
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I t is apparent from this phraee that the ten per cent 
allowance to tho delinquent tax attorney 1s onl y allowable in 
•any suit" and that the delinquent tax attorney may not receive 
any compensation except tha t specifically yrovided . No compen
sation is •provided• except •as fees in any suit•. A suit is 
generally considered as any proceeding in a court of Justice. 
Bouviel"'s Law Dictionary. The effect ot the phrase 1 1n any suit'' 
is evident when we consider that by the amendment ot 1921, t his 
phrase was removed. Page 676, La.,..,s of Jllseouri 1921. The 
Legi slature had a detin1te intention i n ~emov1ng th1s phrase. 
By removing this phrase , it was intended to allow the commission 
on land taxes whether suit was tiled or not. Such has been the 
on1n1on ot this office, but we must r emember that the compensation 
allowed to the delinquent tax attorney tor personal tax 
collections is to be determined b.r the condition ot the law 
exi sting at the time of the adoption of Section 9940 , and that 
while such amendment of 1921 maY have c~ed the tees al1owable 
tor the collection of real estate taxes , 1~ did not change the 
law in respect to the tees all owable for the collection of 
delinquent personal taxes . 

CONCLUSION. 

I t is therefore the opinion of th1s office that deli n
quent tax attorneys are not entitled to charge any commission 
or teeeon delinquent personal tax bills unless and until suit 
i s tiled thereon. 

APPROVED: 

ROY lloXIT'm!Ot, 
Attorney General 

HGW:W 


