
BAW~ AND BANKING . (1) A corporation has no other powers than such as 
are conferred on it by the sovereign creatine itJ or such as may be fair
ly implied from those expressly given; (2) A bank incorporated in Mis
souri has no power to engage in the business of writing insurance; (3) 
Trust companies incorporated under the laws of the State of Missouri may 
engage in the business of writing insurance as agent or as broker; (4) 
Remedies . 

April 9, 1936. 

Honorable R. E. O'Malley, 
Superintendent of Insurance Dep't . , 
Jefferson City, Missouri. 

Dear Sir: 

This department is in receipt of your request for an 
official opinion relative to banks and trust companies engaging 
in the business of insurance by acting as agents or brokers . 

Necessarily, in answering this request, we limit our
selves to a discussion of such powers of banks and trust companies 
incorporated under the laws of the State of Missouri . 

I . 

A Corporation has no other powers 
than such as are conferred on it 
by the sovereign creating it, or 
such as may be fairly implied from 
those expressly given. 

A corporation, whether it be a corporation formed for 
conducting a banking business or otherwise , has no other powers 
than such as are conferred on it by the sovereign creating it, or 
such as may be fairly implied from those expressly granted . This 
much is axiomatic. 

Section '7 , Article XII, of our Constitution provides: 

"No corporation shall engage in 
business other than that expressly 
authorized in its charter of the 
law under which it may have been 
or hereafter may be organized, nor 
shall it hold any real estate for 
any period longer than six years, 
except such as may be necessary and 
proper for carrying on its legiti
mate business. 
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J ection 4555, Revised ~tatutes of ~issouri, is merel7 
declara t ory of the Constitution: 

" * • * No corporation shall 
engage in business other than 
that expressly authorized in 
its charter, or the law under 
which i t l!l.SY have been or may 
hereafter be organized. " 

As early as ~50 B.C., the laws ot the Twelve Tables 
{Table VIII) recognized this theory inherent in the l aw of corpo
rations. Galus, 1. IV ad XII Tab. (D. ~7, 22, ~ ) : 

"llis (sodalibus) potestatem 
tacit lex (XII Tab. ), 
pa ctionem quam velint sibi 
t erre, dum ne quid ex publica 
lege corrumpant; sed haec 
lex videtur ex lege ~olonis 
:branslata esse. " 

,fuile this law ~as obviously taken rrom a law of Solon, 
the Romans were even more modern in though~ than this basic law 
declared for they ordained all corporations to be illegal it they 
did not owe t heir conception to either the Senate or the ~peror. 
(Kent's Comm., Vol . 2) 

I 

The modern reasons underlying t his principle are t wo: 
Firs t, because a corporation , being a creature of law, created by 
l aw, must, of necessity, hove only those powera expressly or 
impliedly granted by tho creator; and s econdly, because the stock
holders or the cor poration hcve only contract ed to nake themselves 
liable for the aut horized a cts ot the corporation, and have not 
assumed liability tor a cts ultra vires the cor poration. It i s, 
of course true t hat a corporation is capable ot exceeding its 
chart er powers (though nqt in t he sense of r i ght), and it cannot 
al ways set up its want of power to escape liability either 
ex delicto or ex contra ctu. Fletcher "Cyclopedia Corporations" . 

II 

A bank incorporated in ~ssouri 
has no power to epgafe In the 
business of writing ~nsurance 

Disraeli once said, "A pr ecedent cnbalms a principle" . 
That this is so is nowhere more clearly demonstra ted than in this 
discussion, tor the principle of corporate law referred to in the. 
first part of this opinion is as well preserved today as it was 
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when it apranc ~1th full vigor from the minds ot the ancien~ 
Greeks. 

"The settled rule is that a 
corpora tion possesses only such 
powers as are expressly or fairly 
1~lied in the stat ut e by or under 
vhich i t is created; that the 
enumera tion of t hese powers im
pJ.ies t he exclusion of all others; 
ar~ t hat any anbiguity or doubt 
r~specting the possession ot any 
particular power arising out or 
tne terms used in the statute is 
to be r esolved against ita 
por ,ession. This rule is tully 
· ~uized in the s t ate of Missouri . 
L qx rel. v. Lincoln Trust 

i kO. 562, 46 J .~. 593; 
1 4 Hotel COlllpe.ny v . Lowe 
FUJ. . ure Co . , '~. :A.pp. 13&. " 

Rltihard HaDlon lllaer7 
Co. Y. Wiaa1a•1pp1 ValleT 
t'rua t Compaay, 1 ~ o . !f. 
~01, l.c. su. 

a t this juncture, it may be well to call attention to 
the statutes to which banking corporations owe their origin. 
Section 53~, La~s ot Hlssouri, Extra dession 1933- 34 , page 137, 
defines the rights and powers ot banks incorporated in this 
s t ate . It ~ould be useless in t his discussion to set out the 
entire statute. duffiee it to say that only in sub-section 7 
is there any mention of the power ot a bank t o act as agent tor 
a corporation. This provides: 

"~Tery corporation shall be 
authorized and empowered: 

* * • * 
( 7) 'l'o a ct as fi s cal agent 
ot the United ~tates, of any 
state, municipality , body 
politic or corporetion, and 
i n such capacity to r e ceive 
and tisburae money and receive 
and deliver certificates or 
stocks, bonds, and other 
evidences of indebtedness. " 

t 
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By no conceivable stretch of the imagina tion can this 
be construed as authority for a bank to engage in the business 
of wr i ting insurance as an agent or broker. If, therefore, a 
bank be permitted this right, it must be by reason of i mplied 
powers possessed by banking corpora tions generally. 

" * * * • a po"er is il4plied 
when reasonably necessary to 
enable the corporation to 
accomplish the objects 1of its 
creation', provided always, ot 
course, that those objects are 
such as are recognized end 
permitted by the charter grant
ing power. Furthermore, any 
particular act, t o be justified 
under implied power, must be 
' directly and immedia tely appro
priate to t he execution of the 
specific powers granted by the 
charter and not bear a sli ght 
or r emote r elation to them.' 
2 Fl etcher Cyc. Cor p . , pp. 1768 
and 1770, par s . 793 and 795." 

State ex rel. Barrett 
v. First Nat'l. Bank, 
297 l!o. 39'1. 

The words "banking power stt were, in t he case ot Reed .,-. 
People, 125 111. 592, construed t o mean such powers as are 
ordinarily conferred upon and used by the various banks doing 
business in the country. "The words 'general banking powers' 
are to be used in their common and ordinary sense. The ordinary 
and usual powers exercised by banks in doing general banking 
bus-iness are t o loan money, to discount notes, rece1Ye deposits, 
and deal i n commercial exchange . " Knaas v . adison and Kedzie 
Bank , 354 I ll. 554. In that case the Court also said anent the 
poVIers of a banking corporation: 

"Enumeration of powers granted 
implies exclusion of all others, 
and an-,. ambiguity in the terms of 
the grant or power must operate 
against the corporation and in 
f avor of the public. If a power 
claimed1s withheld, the withholding 
of such power i s to be r egarded as 
a prohibition against its exercise . 
(Calumet Dock Co . '9'. Collkling, 
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273 I ll. 318; Ftitze T. ~quiteble 
Building & Loan J ocietr, 186 Id. 
183; .American Loan & Trust Co . 

ap~il ~~ 1936. 

Y. Minnesota & Northwestern H. R. 
Co., 15? Id. 641; Fridley v. Bowen, 
87 I d . 151). Other courts hold 
the s 6Jie view. california Bank 
T. Kennedy, 167 u.s. 362; Weckler 
T. First National Bank, •2 Md . 581. " 

In the cese of Weekler T. First National Bank , '2 Md. 
581, the question was before t he court as t o the power of a bank 
to sell bonds for third parties on commission. The words of the 
court ere so appropriate t o t his opinion that we set them out 
in extenso: 

"The mode i n which the incidental 
powers may be exercised is not 
defined, but all incidental powers 
which they can exercise must be 
necessary or incidental to the 
business of banking, thus limited 
and defined. ro t he usual attributes 
of banki ng , consisting or the right 
to i ssue notes f or circulation, to 
dis count commercial paper and r ece1Ye 
deposits, t his law adds t he special 
power to buy ftnd sell exchange , coin 
and bullion, but we look i n vain for 
a ny gr ant of po er to engage in the 
business charged in t hi s declara
tion. It is not embraced in t he 
power t o 'dis count and negotiate' 
promissory notes, drafts, bills of 
exchange and o~her eTidences of 
debt . 1~e ordinary m&ani ng of the 
t erms 'to discount• i s t o take 
inter est in advance, and in banking 
is a mode ot loaning money. It is 
the adYance ot money not due till 
some tuture period, les s t he interest 
which would be due t hereon when 
payable. The power 'to negotiate ' 
a bill or 11ote i s tb.e power to endorse 
and deliYer it to another so tha t 
the right ot action thereon shall 
pas s t o t he endorsee or holder. 
1~ construction can ~ giTen to these 
terms !.!. used ln~is statute , .!2. 
broad as ~omprebind the author1tl 
to selr-bonds for third~rties on 
eommrsiion or enga~e i n uslness-ot 
that character. TFe appropriate PTace 
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for the grant of such a power would 
be in the clause conferring authority 
t o ' buy and sell ' , but we find t hat 
limited to specific t hings , among 
which bonds are not mentioned, and upon 
the maxia, expressio unius est exclu
sio alterisu, and in vie~ of t he rule 
ot interpretation of corporate powers 
before stated, the carrying on of s uch 
a business is prohi bited t o t hese 
associatipns. Nor can we perceive it · 
is in anywise necessary t o the purpose 
of t heir existence, or in any sense 
incidental to t he business they are 
empowered to conduct, that they should 
become bond-brokers or be allowed to 
traf fi c in ever y species of obligations 
issued by the innumer able corporations , 
pr i vate and muni cipal, of the country . 
The more carefulll rhey confine them
Sirves-to the leg t mat e business or 
barikins:-asctetined in this law, tlii 
more effeCtually wi l r-they suoserve-the 
i}'Ur')oses of t heir -ci=eation. BY a s trict 
adherence to t hat, t hey ~ill best 
accomaodate t he commercial co~unity, as 
r.el l as protect t hei r sharehol der s . 

• * * 
"" e ar e t herefore clearly of ooi nion 
that t his business of sel ling bonds on 
com~ssion , i s not ~ithin the scope of 
the power s of the cor poration, and the 
bank could not, under any circums t ances, 
car r y it on; and being thus beyond ita 
corporate powers, the def ense of ultra 
vires is open to the appellee. " (mphasis 
ours) . 

It is appar ent t hat a corporation of this kind is .creat ed 
t or a more l imited and special pur pose t han i s a corpora tion 
organized under the general statutory charter for t he purpose 
ot conducting ordinary business . Divide County v. Baird, 212 u •• 
236 . The nature of the business and its r elat i on t o t he fiscal 
affairs ot t he .Jt ate and I'ation make it a business especially 
subject to r egulation. "These regulations and limitat ions a re 
intended primarily t o saf eguard t he rights of depos itors, but 
also rest upon t he broader basi s t hat the ~ublic wel fare and the 
stability of public business and com3erc1al regulations depend 
to a gr eat extent upon honesty and soundness in t he banking 
business . They should, t herefore, be construed with r eference 
to such purposes . " Pl e tcher Cyclopedia Cor porat ions , Vol. VI, 
p . 274. 



It has been represented that, in most instances, an 
executive offi cer of a bank holds t he license to carry on t he 
business of writing insurance either as agent or as a bfoker. 
However , banking corpor ations , like all others, can act and do 
business only through t heir officers and agents. "Officers 
of a bank have authority to act in accordance with t he general 
usage, practice and course of their business, and when t hus 
acting, they bind t heir bank in favor of third per sona, who 
have no knowledge of any narrower limitation• of thei r power . " 
Fletcher Cyclopedia Corporations, Vol . II, page 233. 

~fe have shon tbat a corpora tion may become l iable to 
third parties , either ex contractu or ex delicto , especially 
where the authority on the part of officers or agents to 
engage in ultra vires transaction• in the ~e ot t he corporation 
has emanat ed from the stock- holders or directors . ~ile we do 
not intend, in this opinion, t o extend our remarks to the question 
of the extent of liability involved in undertaking the business 
of writing insurance either as agent or as a b~oker, nevertheless, 
~ liabilit y is ~ttnched t her eto . 

/}'or a particular undertaki ng t o . be against public policy, 
a ctual in jury ne ed not be shown. "It i s enough it the poten
tialities for ho.rm ar e -,r esent . " .Porter v. Trustees of Cinn. 
~outhern Ry., 97 Ohio dt . 29 , 33, 117 il. ~ . 20 . Ulman v. Fulton, 
97 A. L. a . 1170 , l . c. 1178 . 

In concluding the discussion of this question, we 
r espectfully refer to t he case of Downing v. Lane County dtate & 
Javinga Bank, 290 P . 236: 

"It was not l ithin the scope ot 
Bergman's authori~y, as executive 
officer of t he banking corpora tion, 
to invest and loan money for the 
bank's depos itors with their consent 
so as to make the bank liable for 
the acts of its executive officer . 
The bank's executive officer repre
sents t he bank in transacting its 
busines s . The scope of his duties 
does not include t hat of acting as 
broker t or other s . In investing and 
r einvesting the funds of plaintiff, 
Bergman was a cting tor her and not 
for t he bank. Ther e i s no pr etense 
t hat Bergman char ged any commission , 
tee or r emuneration in favor of the 
bank for his serY1cc3 . That it was 
not ~!thin t i e scope of his authority 
as executive officer t o a ct for tbe 
de~ositors of the bank ·as a broker 
is well est ablished by t he following 
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author! ties : I n re J\.sslgnm.ent ot 
Bank of Or egon, 32 Or. 84, 88, 89, 
51 P . 87; dhute v. Hinman, 34 Or . 
578, 56 P . 412, 58 P . 882, 47 L . rl •. H . • 

265; Byron •· First l~ t. Bank, 75 
Or. 2~6 , 299, 146 P . 516; Verrell v. 
First l~t. Bank, 80 Or . 550, 555, 
157 P . 813; Doerstler v. First r~tl. 
Bank, 82 or. 92, 100, 161 P. 386; 
Haines v. First Uatl. Bank, 89 Or. 
42, 48 , 172 P. 505; Portland Bldg . 
Co . v. $tate Bank ot Portland, 110 
Or . 61 , 66, 67, 222 r . 740; Ulller 
v. Viola ~tate Bank, 121 Kan. 193, 
246 P. 517, 48 a . L. R. 373. " 

April ~ ~ 1036. 

Further remarks are unnecessary, it being our opinion 
tha t the business of riting insurance contracts , either as agent 
or as broker, is entirely foreign to t he general banking business, 
and that banking corpor~tions incorporated in ~1ssourl are without 
the po er t o engage in said business . ?he se•eral tactual 
situations outlined in your letter as to the met hods of compen
sating the officer ~or t he bank holding t he license to write 
insurance craate , in ~oint of la~ , in our opinion, distinctions 
without a difference, and our conclusion is t he same as t o all such 
s ituations: It cay not be legally accompl ished in tlssouri. 

III 

Trust Companies incorporated 
under the laws of the J tate ot 
illssourl may engase i n the busi
ness ot wrltlng insurance as 
agent or as broker 

A totally differ ent question 1s presented in the dis
cussion of t he po ers ot trust eo~pani es and banks authorized to 
carry on the business ot trust companies through separate trust 
departments. The r eason underlying this distinction is , of course, 
to be found in the statutes supplJ'.ing the life blood to these 
corporations. ~7hether it is a wise polic7 to grant this power 
to trust companies is, ot course , a mat t er with which we do not 
and indeed, could not concern oursel• ea, as t he wisdom, propriety 
and expediency of legi s l a t ion is purely a matter tor the Legislature. 

dection 5421, ReYised Statutes or Lissouri , as amended 
by Laws of kissouri, ~xtra Session 1933- 34, page 140, provides 
i n part as follows: 
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"COrporations may be crea ted 
under this article for any one or · 
more of the following purposes: 

• * * 
7. To. a ct as t he fiscal or 
transfer agent of the United 
dt a t es, or any state, munieipalit7, 
bod7 politic or corporation and 
in such capacity to receive and 
disburse money, to transfer, r eg· 
i s ter and countersigD certifica t es 
or stock, bonds or other evidences 
of indebtedness; and to a ct as 
attorney in fact or agent of any 
person or corporation , foreign 
or domesti c , for any lawful 
nurpose . " 

Sub-section B of Jcction 5354 , heretofore r eferred to, 
gr ants to certain .banking cor porations t he power to indulge in 
t he added righta (to say nothing of liabilities) of trust compan
ies. Our conclusions, therefore . with respect to trust companies, 
apply with equiparate force t o these banks so qualified. 

The State of Kentucky has a s tatute similar to ~action 
5421 of our laws . This section (606) provides in part that "any 
trust company * ~ * ma7 act as agent or attorney for the transac
tion of any business or the management of estat es * * ~u The 
Court ot Appeals of Kentuck7, i n construing this statute (SautleT 
v. Botts, 272 ~ • • 408) said: 

"The words, ' and may act as agent 
or attorney t or the t ransaction 
of any business,' are conprehen
sive. ~ile follo~ed by the words, 
•or the management of estates,' 
etc., their use indicates that it 
was intended to give such corpora
tions general authority to a ct a s 
agent or a t torney in matters aside 
from those specifically oentioned. 

* * * 
"Fionever. t he authority to a ct as 
agent is a mere del egation ot power 
and ~y be conferr ed uoon trust 
coapanies geaer~lly unuer t he sec
tion quot ed , and also upon other 
corpornti ons organized under t he 
general provisions of the a ct, and , 

hen si ~1lar language 1s used 1n 
each, the sa~e construction applies 
t o both. " 
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The somewhat more recent case of ~aufle7 v . Lincoln Bank 
& Trust Company, 275 ~ .w. 802, completely affirms this decision. 

Our statute is even more comprehensive in terms than the 
Kentucky ~tatute . rhe power " to act as * * ~ agen~ of any person 
or corporation + * ~ for any lawful purpose" would seem to be a 
plenary gr ant, a nd to include all activities s hort of criminal 
ventures. The business of writing insurance as agent or broker 
could hardly be construed as being an unlawful purpose even though 
the quarterly premium does seem· to be payable monthly. While it 
is true t hat a venture is not necessarily ~ithin t he powers of a 
corporation merely be cause it is 9rotita ble, nevertheless , as 
r espects a trust company writing insurance a s agent or as broker, 
we must conclude that it is both, 

IV 

The emediea 

It r,ould serve no useful purpose to set out at l ength the 
statutory provisions relating to agents or brokers vi olating the 
insurance laws. You, no doubt , are entirely faciliar with these 
sections of our law. Ue content ourselves, therefore, with the 
observation that your powers are broad and comprehensive with 
respect to t hese licensees of your department . Jections 58Q2 
and 5904:, .devised .Jtatut es of !.dssouri, l92g. The possibility 
of criminal prosecution ·a~ s e t out .in J ection 5730, Revised s tat
utes of Mi s souri 192Q is, of itse1t, sutfioient, in our opinion, 
to cause agents and brokers to comply with our laws . 

A S to any banking cor~oration assuming powers unto itself 
that are without t ho scope of its charter, a certain, swif~ and 
expedient re~ed7, full and complete in etfect, is to be found in 
J eotion 1618 , ~evised J tatutes of ~ssouri: 

urn case any per son shall 
usurp, intrude into or unlaw
fully hold or execute eny office 
or franchise, t he dttorney 
General of the. state , or any 
circuit or nrosecutine attorney 
or the county in which the 
a ction is co~eneed , shall 
exhibit to t he circuit court, 
or other court having concurrent 
jurisdiction therewith in civil 
caaes , an information in the 
nature of a quo warranto, at 
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APPROVED: 

JWH:.AJI 

t he r elation of any person 
desiring to prosecute t he same; 
and ~hen such information has 
been tiled and proceedings have 
boon comnenced, the s rae shall 
not be dismissed or dis continued 
without the consent or the nerson 
named t herein a~ the r elator; 
but such relator shall have the 
righ~ to prose cute the same to 
final judgment, either by himself 
or bJ attorney. I t such informa
tion be filed or exhibited against 
any peroon who has usurped,intruded into, 
or is unlawfully holding or 
executLD& the office ot judge of 
any judicial circui~, then it shall 
be the duty of the ~ttorney Geheral 
of t he state, or circuit or prose
cuting attorney ot the proper county, 
to exhib1~ such intorma~ion to the 
circuit court of s~e county adjoin-
ing and outside of such Judicial 
circuit, and nearest to the county 
in which the person so ottendins 
shal.l reside. " 

especttully submitted, 

HOY cla!fTJ.UCK, 
Attorne~ General . 

J OHN ~. HOF~14AN , l r. , 
ssistant attorney General . 

' 


