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TAXATION--COSTS: Taxes more than f ive years delinq1.1ent 

may be d educted from criminal cost rees . 

October 2 ~ 1937. 

Honorable Henry Cdn 
Prosecuting Attorney 
Stoddard County 
Bloom£i eld, Missouri 

Dear Sir: 

F 1 LED 

This department is in receipt or your r equest for 
an opi nion which reads as follows: 

"At the roquost of the CollBctor 
of Stoddard Cot.nty, I am writing 
you for an opinion upon the follow
i n& questions ~ to- wit: 

"(1) Where r eal estate was offered 
for sale for the third till!.e under 
t he Jonea-~unger Law in November, 
1936 and there was no purchaser of 
th-e tax certificate offered at that 
t hird sale , whall the property be r e
offered again at t he 1937 sal e or 
what should be done. 

" (2) Uhder the provisions of the law 
at is now s tands for the off ering of 
tax certificates ~ tho collector under
stands or bel ieves that, for ~ublica
tion purpose s, all f ees including 
publication fee s shoul d be figured 
on a one hundred per cent basis, but 
in event the tax payer elects to pay 
his taxes before the tax sal e in 
November he ahould be permitted to 
pay his taxes in accordance with 
House Bill 70 , corr~only known as the 
remiasion of tax penalty bill. In 
o ther words the tax certificate bill 
says that these cer tificates uuat be 
o fer ed in November and that all fees ~ 
penalties, etc ., shall be figured in 
full up to that t ime and that amount 
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inserted in the notice of sale of 
tax cer tificates , but the remis sion 
bill s eems to have the collector 
bothered and he desires to know just 
how the notices should be f i gured. 

11 (3) A party owes taxes for 1930 
and 1932. The same party has criminal 
cost fee s due him6 and the money f or 
the payment of these fees is now in 
the hands of the Treasurer . The party 
to whom t he fees are due is willing 
that the fees should be ap~lied on 
the payment of the 1932 taxes but as 
there will be a surplus over and above 
the 1932 taxes he is unwilling that 
the balance should be paid on the 1930 
taxe s which he claims are outlawed 
under the five year s tatute of li~ta
tions for bringi ng suits on delinquent 
taxes. I have advised the Col lector 
t hat in my opinion Section 3854 R. s. 
l.!o . 1929 does not mean ·that the taxes 
must be wi thin the five year peri-od 
but that the tax payer must have paid 
all his taxes , whether they ar e with
i n the five year period or b eyond. I 
would appreciate your opinion in this 
matter which will be communicated to 
the collector . " 

In answer to your f irst question you will find en
closed a copy of an opinion rendered by this department 
to Honorable Wm. c. Kerckhoff, Collector of Revenue , 
Jefferson County, Hillsboro, Missouri, on November 251 
1936 , the c onclusion of whj ch reads as follows: 

"I t is , therefor, , the opinion of 
this office that a t t he next sale 
of lands and lots f or delinquent 
taxes ~ following a sale at which 
the tract or . lot of l .and has been 
offered for the third time wi thout 
any bid, you should offer the c erti-
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ficate of -purchase on such lot or 
tract of land for all taxes which 
are not outlawed, to- wit, which did 
not become delinquent more than five 
years prior to the date of such pro-
posed sale. " · 

In answer to your second question, this department 
on September 17, 1937, in an opinion to the Honorable 
Andy w. \'wilcox, State Tax Commissioner , sets .forth the 
procedure to be followed in the sal e of land for delin
quent taxes, under the Jones- Munger law, in view of the 
Remis sion Statute, Laws of 1937, p . 572 . A copy of thi s 
opinion is also enclosed. 

Your third question is whether a person who owes 
taxes, which are mor e than five years delinquent , is 
subject to have t hese taxes deducted from crim1nal cost 
fees due him. 

Section 3854 R. s . t!o . H~29 , provides in part aa 
follows : 

11 The county treasurers shal.l pay 
out all such fees to the proper 
owners as the same may be called 
for: Provided, that before any 
such .fees shall be paid the p!rty 
to whom the same is due shaJ.l f ur
nish satisfactory evidence to the 
treasurer that he or she , as the 
case may be, is not at the time 
indebted to the state or county, on 
account of del inquent back taxes, 
or is indebted to the state or 
county on account of any .fine, pen
alty, forfeitures or forfeited recog
nizances, or costs for v iolation of 
any criminal statute of this state, 
or for contempt of any court , no 
matter if the same shall have been 
pai d by oath of insol vency as pro
vided by l aWJ or is indebted to the 
state or any county on account of 
any funds coming to his hands by 
reason of any public o.f.f1ce: ·:t ~~ *•" 
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Section 9940 R. s . Mo. 1929, s tates the li~ta
tiona on the collection of ~ raonal taxes and provides 
in part as follows: 

"* -:~ -~ * and sui t s thereon may be 
instituted aft er the exp~ration of 
said first day of January, and wit..
in five years from said day. * * ~ *' . 

Laws of Yissour1, 1935., p . 405, Section U96~, pro
vides the liL~tationa for instituting i nitial proceedings 
for the sale of land for delLnquent taxes , and reads as 
f ollows: 

"No proceedings f or tho sale of land 
and lots for delinquent ta1ea under 
the provisions of Chapt er 59 ., Revised 
Statutes of ~ssouri , 1929 , relating 
t o the col lection of delinquent and 
back taxes and providing for fore
cloeure sale and r edemption of land 
and lots therefor, shall be valid un
less initial proceedings therefore 
shall be commenced w1. thin five ( 5 ) 
years af ter delinquency of sue~ taxes , 
and any sale held pursuant to initial 
proceedings commenced wit~ sueh 
period of f ive (5) y ear s shall be 
deemed to have been i n compliance w1 th 
the provisions of said act in so far 
as the time at which such sal es are 
to be had is spec i fied therein, !£2-
vided further that in suits or 
actions to coilect delinquent drainage 
and/or levee assessments on real · 
estate such suits or actions shall be 
commenced within five years after de
linquency, otherwise no suit or 
action therefor shall be commenced, 
had or maintained. " 

• 



Hon. Henry Cain - 5- October 2~ 193'7. 

' 
The appl ication ot statutes ot lim! tation in re- · 

gard to ~e state is given in United States v. Yfrdted 
and Whel ess, 62 L. ed. 879 , 246 u. s. 552, where the 
Court through Ur . Justice Clark said: 

"Fundamental to the inter pretation 
of the statute which the answering 
of this question renders neces~ary 
l ies the rule of law settled ' ae a 
great pr inciple of public policy' 
that the ' United States, asserting 
ri~hts vested in them as a soverAtgn 
government , are not bound by any 
statute of limitations , unless Con
gress ~ cl earl y ~fested ita in
tention that they should be so bound ' 
{United States v . Nanhvi1le, C. & St. 
L. R. Co . 118 U. S. 120 . 125, 30 L. 
ed. 81, 83, 6 Sup. Ct . Rep . 1006), 
and also the fact tba t this "Ot>!:r,~inl.e 

has been accepted by thia court as 
requiring not a liberal, but a re
strictive, a strict , construction 
of such statutes when it has been 
urged to appl y them to bar the 
rights of the government." 

To the same effect i s Stat e ex rel Wyatt v . Cantley, 
26 s. W. (2d ) 976 , 325 Mo . 67. 

It hill be noted tlmt the statute of li~tations 
in regard to the sale of land provides that "no proceed
in& shall be valid unless co~onced vithin fi ve years" , 
and the statute de9ling with personal taxes provides 
that s~its may be instituted within f ive years . 

Both statutes quoted only bar the right to insti tute 
proceedings to collect such taxes , but do not in any way 
extinguish the taxea . i~s f act is recognized in 37 C. J . 
P • 698, Section 18 , l"thich r eads in part as fol lows: 

"* ·:f. ·:f. *l:.xcept whore the statute by 
its terms aosolutely exti~~1shes the 
debt or demand itself , the general 
rule with respect to debts or mere 
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money demands is that statutes of 
limitation are regarded as barring 
the remedy. and not as extinguish
ing the cause of action. * * * * *• " 

The delinquent taxpayer owes the tax. but it can 
not be collected by the State in an affirmative action. 
However. it is a well settled rule that the statute "can 
only be used as a shield and not as a sword. " Bryne v . 
Byrne 289 Mo. 109 . Therefore . while the statute could 
be pleaded as a defense to any action by the State to 
recover delinquent taxes . still the taxpayer cannot 
affirmatively i nvoke such statute in a demand on t he 
State for cost fees . The strict construction of the 
application of the statute required by the fact t hat 
it is in derogation of sovereignty does not allow 
this . 

CONCLUSI ON 

It is. therefore. the opinion of this department 
that taxes which are more than five years delinquent 
may be deducted from criminal cost feea due such de
linquent taxpayer. 

Af.L->ROVED: 

J . h . TAYLOR 
(Acting ) Attorney- General 

AO ' K:H 

Respectfully submitted. 

OLLIVER \1 . NOLEN 
Assistant Attorney-General 

, 


