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November , 1 ~7. 

F 1 LE D 

Honorable Maurice Hoffman 
Prosecuting Attorney 
Buchanan County 
St . Joseph, Missouri 

Dear Sir: 

We ack"'llmledge your reques t for an opinion dated 
September 28, 19371 reading as follows & 

"The recent session of the J.tissour1 
Legislature provided for an increase 
in salary of the County Auditor and 
County Cl erk of ~uchanan County. 

"The County Court desires t o know 
whether it is legal to pay such in
creased salaries ef£ective at once 
or whether such increases take ef
fect only after the beginning of the 
next terms i n said offices. 

"I re spectf'ul'ly requeat an opinion 
from your of.t'ice with reapec t to the 
immediate oa7ment of such salary 
1ncreases.lr 

On September 27 , 1937, \fm Orr Gawyers , Assistant 
Attorney General renderoJ to s. J. &hepherd an unof fi
cial opinion whi ch omitted to tnke into consideration 
the consti tuti onali ty of an Act of the Legislature in
creasing sal aries durine t he term of a public office. 

Laws of Missouri, 1937, P • 421, Section 122051 
provide: 

"The county auditor shall be aid 
a salary of thirty- six hundred dol
lars per ann~, payable monthly out 
of the general revenue fund of the 
county, by warrants drawn upon t he 
county treasurer therefor." 

I 
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Article XIV , Sec tion 8 of the Ui ssour1 Constitu-
tion provideaz 

"The compensati on or fee s of no 
State, county or municipal officer 
shall be increased during his term 
of office; nor shall the term of any 
office be extended £or a longer per
iod than that f or which such officer 
was elected or appointed." 

In the case of Polk v. City of St . Louis , 157 s . " • 
711 250 Mo. 1161 134, the Legislature had raised the 
salary of the Circuit Attorney of St. Louia, and the in
cumbent was claiming the salary increase. The Court, 
aft~r calling a t t ention to the Constitut ion as above 
quoted, then s aida 

• 

" ~he object of section 9, article 
14, ~onstitution ot Missouri, pro
hibiting an i ncrease o~ compensation 
or fee s o~ cert ain offi cer s during 
their termB, is apparent. \1ben any 
popular individual is elected t o a 
public off ice his influence with the 
legislative department of the State 
is likely to be very great~ and, con
sequently, the General Assambly may 
be easily persuaded that the conpen
ca t ion of the aroresaid popular 
i ndividual i s too small, and at his 
augces t ion, increase his salary or 
o ther compensation to an unreason
able e~tent . ~his ia particularly 
true v. here the popular individual 
is el oc t ed t o an office wh i ch enables 
him tor eward hi s friends w1 th of
ficial patronage or .other orficial 
favors . 

"It was t o prevent persons while 
~ocsessed of the pres t i ge and i n• 
f luence of oi'ficial power f rom using 
that power f or t heir own advantage 
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that the framers of our organic 
law ordained that ealarien of pub
l i c officers should no t be increased 
during the terms of the persons 
holding such officea. " 

This case is i dentical with the first probl em pre
sented in your request . 

i\e call your attentivn to the law in force at the 
passage of ~ 1937 County Aud itor Act, which i s found 
in Section 12205, R. s . ~o . 1929 , and provides a 
$2400. 00 annual sal ary to the County Auditor. 

Buchanan County, at the last census , had a popu
lation of 98,633 persons . 

Laws of ~1[souri , 1937, p . 441 , ~ection l18l l , pro-
v1de in part: 

" The clerks of the county courts of 
this State and their deputies and 
assistants shall rec eive £or their 
services annually, to be paid out of 
the county treasury in monthly install
ments at the end of each ntonth by 
warrant drawn by the county court 
upon the county treasury, the follow
ing sums: * * * * i n counties having 
a pupula t ion c. f 90, 000 and less than 
200 1 000 p ersons the sum of $3 , 600. 00 
for themsel vea* ·:..- ·U· *•" 

We call your attention to the general State l aw 
1n force at the passage of the 1 937 County Clerk ' s Act , 
which is found in Laws of 1 933, p . 370 Section ll8ll . 
'I'he l aw in force at the passage of the 1937 County Cl er k 
Act did not provide for p ayment of such sal ary out of 
the county treasury, as does the 1937 Act, and f'u.rther 
we note t hat under the prior l aw the County Clerk ' s sal
ary was fixe d and lLd. ted. not to exceed a ret ainer of 
dollected fees, for his official services , in the amouht 
of 3 , 000. 00 annually, Buchanan County falling 1n the 
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classification of counties having a population of 70 ,000, 
and less than 200 , 000 persons. 

In the 193'7 County Clerk Law, supra, there has been 
a legislative transition whereby the Cl erk of the County 
Court of Buchanan County now purports to serve under a 
general State law under which the fixed salary for off1• 
cial services is set at ~3,600 annuall7, Buchanan County 
falling within a classificat ion of counties having a 
population of 90, 000 and less than toO, OOO persons. Thia 
193'7 general classification of counties f or fixi ng salaries 
in buchanan County is entirely a ne~ l aw, said classifi
cation not being present in the 1933 l aw. 

The question arises, where , prior to the beginning 
of the term of office of a county clerk the Statu t e fixes 
the sal ary at a certain annual ~, if serving in counties 
of a certain population, and than during the dlerk's term 
of of fice the Legislature passes a new and different law 
abolishing the old classification and setting up a n ew 
classification for fixing salaries, which change i n the 
l aw creates a l egisla tive transition of counties so that 
county c l erka serving in counties of a greater popula
tion than under the former classLficat ion having fixed 
annual salaries at a certain lar&er sum than that f'ixed 
for such counties under the ol d law, thereby increasing 
the annual saJ.ary of the county clerk C600 . 00 , under such 
circumstances is the l egisl ative increase in salary in 
violat· on o~ Article XIV, Section 8 of the l.tiasouri Con
stitutionf 

In the case of Sta t e v. Hamilton, 260 s . \ .• 466 , 
303 Mo . 302 , 315 , the Court lai d down the rule in those 
cases where a county passes from one classifica t ion to 
another, oy reason of a gro th in populatiop: 

"The mere fact that a county passed 
fro~ one class to the other does 
not deprive the holder of the office 
of the sa.l.ary fix d by l aw, and f ixed, 
too . at a time l ong prior to relator ' s 
electioh. It is our judgment Section 
8 of Article 14 of the Constitution 
does not precl ude a recovery by 
relator. This is because his aalary 
was fixed by law before his election. 
and no law since enacted has changed 
~except as we may her eafter note." 
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This department is of the opinion that the County 
Court of Buchanan County should abide by t he const1 tu
tional 11.m1 ta tiona 1n computing and paying salarie s of 
County officers , and we are of the furth er opinion that 
under the facts stated in your request , any construction 
of Section 12205 , supra, or 11811, supra, by the County 
Court, whil e computing and issuing salary warrants 
~ainst the County Treasur: y to the County Auditor, or 
the County Cl erk, to tba ef fect that duri ng their pre
~ent t erms of office either is to be consi dered by ~ 
as entitl ed to the purported s alary increase 1lhonn by 
the 1937 tegis1a tfoh, supra, woul.d be illegal and un
warran ted const ruction of the statutes 1n the light of 
the constitutional probibition relating to increasing 
salary during a term of off~ee. 

This department it! of the opinion that the Cocn~y 
Aud.i tor and County Cl erk of Buchanan County are not 
entitled to any sal ary increase during their present 
term of offi ce, pursuant to the 1937 l egi slation above 
quo ted. 

APPROVED: 

J. b. . TAYLOR 

~espectfully submitted 

AUBREY R. HAl .... ~ETT , Jr. 
Assistant Attorney General. 

(Acting ) Attorney General • 
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