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CRIMINAL COSTS : State, county or prosecuting attorney 

not liable for costs of dismi ssal of a 
fe lony charge in a preliminary either 
by prosecuting attorney or justice of 
the peace . 

J June 24• 1938 

Mr . Richard C. Ashby, 
Prosecuting At torney, 
Livingston County, 
Chillicothe, Missouri. 

Dear Sir: 

F l LED 

j 

This will acknowledge receipt of your request dated 
June 21 for an off icial opinion from this depart ment which 
request is as foll ows : 

"I would appreciate your construction 
of the Sections under Articl e 19 of 
Chapter 29• pertaining to the costs 
of criminal cases 1n the following 
circumstances: 

Upon a case being filed by m:yseli' , 
p.s prosecuting attorney, and a warrant 
i ssued thereon, and thereafter, the 
defendant is discharged• either by 
a nolle or by the justice at the pre
liminary hearing• who ia liable for 
the costs? It is understood in the 
above premises that the charges f i led 
was a felony cha rge and punishment 
solely by ~prisonment in the peni
tentiary." 

In thi s request you refer to the sections under 
Article XIX of chapter 29 of the Revised Statutes of 
Mi s souri• 19291 and I believe that you are only interested 
in Sections 3828 and 3830. Section 5828, R. S. Mo. 1929 
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reads as follows: 

"In all capital cases, and those in 
which imprisonment in the penitentiary 
is the sole punisrnnent for the offense, 
1t the defendant is acqui tted, the 
costs shall be paid by' the state; and 
1n all other tr1al.s on i ndictments or 
1nfornation, if the defendant is ac
quitted, the costs shall be paid by 
the county in whi ch the indictment 
was found or information filed, except 
when the prosecutor Shall be adjudged 
to pay them or it aball be othe rwise 
provided b7 law." 

Section 3830, R.S. Mo . 1929 reads as follows: 

-when such prosecutions are commenced 
by a public of ficer whose duty 1t is 
to institute the same, and the defend-
ant is acquitted, the county shal.l pay 
the cost&f if he is convicted, and 
unable to pay the costs, the eounty 
shall pay all the costa, except such 
as were incurred on the part of the 
de.fendant." 

In construing the statutes one nmst r ead the sfioticna 
that are pari materia and in reading Section 3826, R. S. Mo. 
1929, the section refers to the following: 

"In all capital cases in which the de
f endant sha11 be convicted,'* * * * * 

Also in Section 3827, R.S. Mo . 1929 in reference to 
when the c~ty Should pay the costs. it reads as follows: 

"* * * 1n which the indictment was 
found or information filed"* * * 

Also in Section 3828, supra, it aets out: 
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"* * * and in all other trials on 
indictments or information~"* ** 

Under these sections it shows on its face that 
it applies only to specific trials on informations or 
indictments and doea not mention anything concerning 
preliminary hearings . 

_ .. 

Of course, aa a matter of faot if the defendant 
ahould be bound over to the criminal court in a preliminary 
hearing, the coats ot the hetw1ng would run w1 th the case 
and be taxed as coats in other criminal proceedings. 

Section 3830• supra, in ·reference to when the county 
shall pay, provides as follows: 

8 When suCh prosecutions are commenced 
by a public officer whose duty it is 
to institute the same, and the defend
ant ia acquitted, the county shall pay 
the coetsJ if he is convicted, and 
unable to pay the costa, the collnty shall 
pay all the coats, except such as were 
incurred on the part of the detendant . " 

This section applies only aa to prosecutions commenced 
under the preceding section which is Section 3829 R. S. Mo. 
1929. All of the sections in Article XIX, Chapter 29 of 
Revised St atU8a of ~issouri , 1929 , only refer to costs in 
which a trial is had in the circuit court and not to triala 
or preliminaries 1D the justice courts . 

Section 3832, R. s . Mo. 1929 specifically states 
the method of assessing coats in prelindnary hearings. 
This section reads as follows: 

8 1f a person, Charged with a felony, 
shall be discharged by the officer 
taking his examination, the costa 
shall be paid by the prosecutor or 
person on whose oath the prosecution 
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was instituted, and the of fi cer 
taking such e~amdnation sha11 enter 
judgment against suoh person for the 
same, and issue execution theref or 
i mmedia telyJ and in no such case 
shall the state or county pay the 
costa .. " 

As stated in your request you only refer. to pre
li.minaries had where you personally file the complaint 
and it is not filed by an ind.i vidual. Your request also 
inquires only as to the metl':lod of payment of costa in 
a preltminary where you have filed a nolle or the justice 
has found insuff 1eien t grounds to bind the defendant over 
to the circuit court f or trial. Section 3832, supra, 
provides that the prosecuting witness shall pay the costs 
on a discharge of the defendant 1n the prel1m1.nary, but 
under Section 3444, R. S. Mo. 1929 and Section 3510, R. S. 
Mo. 1929, both sections providea 

and 

"* * ~ but i n no case shall the 
prosecuti ng attorney be liable 
for costa."* * ~ * * * 

"* * * but the prosecut ing attor
ney shall not be liable for coats 
in any case." 

Section 3444, R.s. Mo. 1929 reads as followsa 

"When the proceedings are prosecuted 
before any justice of the peace, a t 
the inatance of the injured party, 
for the disturbance of the peace of a 
person, or for libel or slander, or 
for any trespass against the person or 
property of another, not amounting to 
a felony, except for petit larcenJ~ 
t he name of such injured part y shall 
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be entered by the justice on his 
docket as a prosecutorJ and if the 
defendant shall be discharged or 
acquitted, such prosecutor shall be 
adjudged to pay the costs not other
wise adjudged; and in every other 
case of acquittal• if the justice 
or jury trying the case shall state 
in the finding that the prosecution 
was malicious or without probable 
cause, the justice shall enter judg
ment for costs a gainst the prosecu
tion or party at whose instance the 
informa t1 on 1tas fi~ed, and shall 
issue execution theref'orj but in no 
case ahall the prosecuting attorney 
be liable for coats. In otber nases 
of disCharge or acquittal the costs 
sha11 be paid by the county. except 
when the prosecution is commenced by 
complaint and the proaecuting attorney 
deo11nea to file information t hereon. 
in which case the proceedings shall 
be dismi ssed at the cost of the party 
filing the complaint.• 

Secti on 3510, R.s . Mo. 1929 reads aa followss 

"ffhen the infonm tion is based on an 
ai'fidavit filed w1 th the olerJc or de
livered to the prosecuting a t torney, 
as provided for 1n s ection 3505, the 
person who made such affidavit shall 
be deemed the prosecuting witness., and 
1n all cases in which by l.aw an indict
ment is required to be indorsed by' a 
prosecutor. the person who makes the 
at'fidavit upon which the information , 
is ' based• or who ver1.fies the in.formation, 
shall be deemed the prosecutor; and. in 
case the prosecution shall fail f rom 
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any cause, or the defendant shall be 
acquitted, suCh prosecuting witness 
or prosecutor shall be liable for the 
costa 1n the case not otherwise ad
judged by the court, but the proae
cuting a t t orney shall not be 11able 
for costa in any cas e . " 

Sections ot the statut e regarding to teea and 
costs should be atri ctly construed and 1n the case ot 
State ex rel . v. Wil<fer, 197 l.to . 27, l . c. 32, .the court 
aaida / 

"For many years thia court, 1n obedience 
to strict statutory provisions, has 
sedulously maintained that no costa 
can be taxed ex cept such aa the law 
in terms allowa.n 

A1ao in the eaae of C1 ty of Greenville v . Farmer, 
195 Mo. App. 209, 1 . c. 211 (1917) the court held& 

"It is the well settled law of this 
State and the country at large that 
the right to tax coats ia purely 
made by statuteJ no such right existed 
at c ommon la•J and unl.eas there i.a a 
statute authorising the taxing of coats 
against the plaintiff , the order of the 
circuit court is erroneous . "• * * * 

CONCLUSION 

In view of the above authorities, 1t is t he opinion 
ot this off ice tha t the sections under Article XIX ot 
chapter 29, Revised Statutes of 14iasouri, 1929• apply 
only to costs 1n a case where a trial, plea or d1am1ssal 
was had 1n the criminal. court . 

It is also the opinion of this department t h at 

-



" I -

Mr. Richard C • Ashby - 7-

'\ .. . 
~ . . 

...... -

June 24 , 1938 

where a prosecut ing attorney files a complaint upon hia 
own 1n£or.mation on a felony upon th~ conviction of which 
the penal. ty i .a solely imprisonment in the ata te peni tenti
ary and the ea se i s ~smisaed or the justice of the peace 
does not .find sui'ficient evidence to bind the defendant 
over to the circuit court. neither the state, the county 
nor the prosecuting at tomey is liable .for the coats. 

Respectfully submitted, 

VI . J. BURKE 
Assistant Attorney General 

APPROVED I 

J. E. TAYLOR 
(Acting) Attorney General 
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