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STATE PURCHASING AGENT : Purchasing agent. should have t he 
approval of the Governor before PURCHASE OF SUPPLIES ON 

OPEN MARKET: ' purchasing supplies qn the open 
APPROVAL OF GOVERNOR : market and such approval should be , 

had for each and every transaction. 

June 16, 1938 

Mr . George Blowers, 
State Purahas1ng Agent, 
Jefferson City, Missouri. 

Dear Sir: 

This is 1n reply to yours of June 13 , requesting 
an official opinion based upon the followi ng letter: 

"Will you please give this Depart
ment an opinion covering Section 3, 
Page 411 of the Sta te PurChasing 
Agent's Act of 1933 as to whe ther 
or not the Governor oould a pprove 
the policy of the State Purchasing 
Agent buying on the open market 
without his approval on each and 
every transaction. 

Also, please advise rega~ Section 
5, Page 412 of this same Aot , if the 
Purchasing Agent authorizes the In
stitutions or Departments to buy 
direct on an emergency purchase, 
whether the orders approved by this 
office after being purchased by the 
Institu tion or Depart ments, would 
come within the law if ther e were no 
bids attaChed to the order." 

On the question submitted in the second paragraph 
of your letter I f ind that t his off ice on August 28, 1933, 
rendered an official opinion to your department covering 
this question. I am enclosing a copy of this opinion for 
your information in case the other opinion has ~een mis
pla ced. 
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As to t he f irst paragraph of your request I find 
that Section 3• page 411 • Laws of Mi s souri• 1 933 is appli
cable and provides as followsz 

"All purchases shall be based on c om
pe·ti ti ve bids. On any purchase wher e 
t he estimated expenditure shall be two 
thousand dollars ($2.000.00) or over. 
t he PurChasing Agent shall advertise 
for bids in at l east tvro daily news
papers of general circu~ation in sueh 
places a s are moat likely to rea·ch 
prospective bidders at l east five days 
before bids for sueh pu rchase are to 
be ' opened. On purchases where the eati• 
mated expenditure is less than two 
thousand dollars ( $2,000.00) bids shall 
be secured without advertising. In all 
cases. the· Pur chasing Agent shall post 
a notice of the proposed purchase on a 
bulle tin board in his office. He shall 
also on a ll purchases estimated to ex
ceed two thousand dollars ( $2.000.00) 
solicit bids by mail f rom prospective 
suppliers. All bids for such supplies 
shall be mailed or deli ver.ed to the 
off ice of the Purchasing Agen t so as 
to reach such o:ff i ce bef ore the time 
set for opening bids. The contract shall 
be let to the lowest and best bidder. 
The Purchasing Agent shall have the r ight 
to reject any or all bids and advertise 
for new bids , or. with the approval of 
the Governor. purchase t he r equired 
supplies on the open. market i f they can 
be so purchased at a better price . All 
bids shall be based on standard specifi
cations wherever such s pecifi cations 
have been prepar ed by the Purchasing 
Agen t as hereina.fter provided. The 
Purch asing Agent shall make rules govern
ing the delivery. inspection, storage and 
distribution of all supplies ao purchased 
and governing the manner in whi ch all 
claims for supplies del i vered shall be 
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subm1tted6 examined 6 approved and 
paid. He shall det ermine the runount 
of bond or deposit and the character 
t hereof whiCh shall accompany bids ." 

This s ection requi re s the purchasing agent to so
licit bi ds for all supplies whi ch he purChases for the 
atate . All contracts let by him ·for the purchase of 
su ch supplies are tc be l e t to the l owest and best 
bidder unless the purchasing agent rej ects all such 
bids, and w1 th the approval. of the Governor purchases 
these supplies on an open market a t a better price than 
that of'fered by the bids made on the contract for the 
sale of suCh supplie s . 

Said Se ction 3 provides that contracts for pur
Chase Shall be let to t he lowest and best bidder. the 
purchasing agent may exerci se his discreti on 1n determin
i ng which is the lowest and best bi dder. In the case of 
State ex rel. v . McGrath6 91 Mo . 3876 l . c . 393 , t he eourt 
aaida 

"The decided weight of' authori t y on 
these questions * to which we have 
been cited, and t o which we have 
bad access . is to the eff ect follow
i ng : 

High's Extraordinary Legal Remedies , 
section 92• treating of the dUti es 
of public officers entrusted with 
the lett ing or contracts for public 
work, uses this languages ' The 
better doctrine . however, as to 
all such oases of this nature, and 
one mich has the support of an al
most uniform current of authority, is , 
that t he dutie s or office .~.·s , entrust
ed with the l etting of' contracts for 
works of public improvements to the 
l oweat ·bidder, are not dutie s of a 
strictly ministeri al nat ure 6 but in
volve the exercise of suCh a degree of 
of f icial discretion as to pl a ce them 
beyond t he control of the courts by 
mandQlDUa. ' " 

\ 

\ 
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And in State ex rel . v. Meier, 142 Mo . App. 309, 
l.c. 310, the court said: 

•contracts £or public work in St. 
J oseph are awarded under the pro
visions o£ secti on 9 o£ t he charter 
(Laws 1903 , p . 63). That part of 
the section beari.ng on thi s contro
versy reads as follows: 'All con
tracts relating to .any improvements 
herein contemplated shall be made 
by said board, and shall be awarded 
to the lowest and best bidder, but 
such board shall have, at all times, 
the power to reject any and all bids.• 

Relator's petition states his bid was 
the lowest and best and his compli• 
ance with all provisions o£ the l.aw 
and his rea~ess to enter into all 
proper contracts required, and asks 
that the board be compelled to award 
him the contract . 

We do not see any merit 1n rela tor's 
view of the case. The petition £or 
the writ mus t be interpreted with 
the law under whi ch it is drawn. 
The aharter above quoted leaves to 
the discretion of the board the de
cision o£ w~ch is the bes t bid. 
And, furthermore , the board is given , 
1n terms, the authority to reject al.l 
bids. Bo authority is cited by re
l.ator 1n support of his cl.a~, and we 
are not tmpressed with the suggestions 
he makes . The trial court properly 
interpreted the charter. ( Cl.opton v. 
Taylor, 49 Mo. App. 117. ) Under the 
l.aw the board has suoo authority and 
discretion as will place it beyond 
control by mandamus . 

While the lawmakers, by said Secti on 3, have con
ferred discretionary powers upon the purchasing agent by 
perm! tt1ng him to determine who is the l.owest and best 
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bidder on a contract or the power to reject bids . and ad
vertise for new bids, yet for the purpose or having a 
check on this discretionary power they provided that the 
Governor should approve any purchase of supplies on the 
open market, if they can be purchased at a better price 
than the bids were on the same. 

The Governor, in giving his approval for a purehase 
on the open market• as a matter or course, will inquire 
as to what was the lowest and best bid made for the sale 
of said supplies, and as to why the bids were reject&d, 
and why it would not be to the beat interest of the state 
to readvertise for bids. All of these things the Governor 
would inquire into 1n deterndning whether the agent had 

' properly exercised his discretion 1n the premises. Differ
ent facta and circumstances would surround each case and 
diff erent elements may enter into the question of who is 
the lowest and best bidder and for that reason it would 
seem that the purchasing agent would be required to have 
the approval of the Governor on each transaction 1n which 
he has received and rejected bids for the purchase of 
supplies and in which he desires to purahase supplies on 
the open mrket. 

CONCLUSION 

It is, t h erefore, the opinion of this oi'f ice that 
when the purchasing agent desires to purChase supplies 
on the open market after having recei ved b i ds t heron and 
rejeeted same, he ahoul.d obtain the approval. of the Governor 
to purChase suCh supplies for each and every contract. 

APPROVED: 

ROY JlcKITTRfck 
Attorney General 

TWB: DA 

Respectfully submitted, 

TYRE W. BURTON 
Assistant Attorney General 


