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COUNTY COLLECTOR : Canno € ~ ~cept payment of gener al 
t axes and exclude district watel' 
t ax 

.. 

January 11. 1938 · 

1.11' . Cliffor d T. Ha l ferty 
Collector of Revenue 
Clay County 
Liberty, Missouri 

Dear Sirs 

This will a cknowledge receipt of a request of 
January 3 , 1938 , for an official opinion, which reads 
as follows s 

•There has been organized and 
is in operation in Clay County 
a ' Public water Supply Diatrict'J 
f ormed under the statute passed 
by the 1935 Legislature. 

8 A certain taxpayer who owns 
property both within the District 
and out of t he district as followsa 

"Personal property -outside district-
Total Tax • • • • • ~ 2.06 
112 acrea,propcrty outside district 
Total Tax • • • • • 65 .52 •• 103 acrea,in district- water tax-
$24 . 91 - Total tax ~ • • 86 .92 
Total of Tax Bi ll ---~----------- $! 54 . 50 

"The above taxpayer t endered me a 
Bank Draft for ~ 129 . 59 being the 
amount of his taxes leas the Water 
District tax. I ref~sed to accept 
same, baaing my action on •Sec .l2 , 
page 334 of t he 1935 Session Acta.• 
However. I suggested to the tax
payer that he patlon the first two 
itema, that is. s personal tax 
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and the 112 acres , both being 
outside the water district . 

"I t r uat I have made the facta 
cl ear 1n this case and request 
your opinion on the question 
'Should I accept payment on a 
tax bill with a specific tax 
cut .out ' • " 

Accordi ng to Section 12, page 334 of the 1935 
Session Acts, as set out in your request you are com
pelled to collect the taxes assessed under this act. 
The part of the section which is mandatory upon you 
to make the collection reads a s follows& 

" **** The collector of the 
county court or respective clerks 
or the c ounty courts shall enter 
such l evies on the tax books of the 
county in the s ame manner as school 
district taxes are entered, for the 
use of t he county collector . The 
taxes thus levied and extended 
upon the t ax books shall be col
lected and the paymsnt thereof 
enforced at t he same time and in 
the same manner as-Ia-provided 
for the collection and payment 
of taxes levied for state and 
county purposes and such taxes, 
when collected , shal l be r emit-
ted by the collector or collectors 
of t he revenue t o the treasurer 
of the district.• 

This part of Section 12 at the Act al one is 
suff icient to give you authority to collect all of 
the taxes at the same t~e . This Act , i .n its en-
tiret y , was upheld a s to validity and constitution-
ali ty in the case of Grossman v . Public hater Suppl y 
District , Number 1, of Clay County , et al ., 96 s .w. (2d ) 
701 , 339 Mo . 3.S . I believe that t he defendant in this case 
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ia the aame public aupply district that you are in
quiring about. 

The county collector ia an office that ia 
not created oy the Constitution. but ia an office 
created by the Legialature under Section 1'• Article 
IX. or the State Con•titution. Thia waa ao held 1n 
State v. Hering. 208 Mo. 708. The collector 1a merel.7 
an agent o.f the State and muat .follow the atatute in 
every reapect. In State ex rel. Waddell. Revenue 
Collector . v. Johnaon. et al •• 296 s. w. 806. the 
court held thatJ 

•In auit to enrorce l ien tor 
taxea tor de .fact o achool dis
trict. und«t Rev . St . 1919. Sec
tion 12928. collector 1a agent 
o.f atate. de .facto district not 
being party t o auit • an4 hence 
liabilit7 .for taxea cannot be 
defeated on ground that collector. 
aa agent o.f d1atrict, cannot col
lect taxea after d1atrict baa been 
diaorgan1z&dJ t here being no 
principal to represent." 

The tax collector's dutiea being purely statu
tory • he 1a confined to the law a a aet out b7 the 
ata tute alona. 

In State v. Young . 38 s . w. (2d) 1021. 327 Mo. 
909. the Court held that. 

"The power to collect taxea ia 
purely statutory and collection 
o.f taxea can onl'J be made 1n ac
cordance with tax booka aa actually 
made and t'urniahed to the collec
tor.• 

In State ex rel • .Tobnaon. Colleotor ot Revenue 
v. St •. Louie • San Fran~iac..o Railway Company, 286 s. w. 
360, the Court heldt 
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"Public officials connected with 
taxes are pr esumed to have proper
ly discharged their proper dutie' 
as to levying them, and this pre
sumption ean be overcome only by 
clea r t estimony." 

In the case of State ex re1. Johnson v. st. 
L~uis, San Francisco Railway Company, as above set 
out, the county collector is bound by the amounts 
set out in the tax book furnished him by t he county 
assessor t1nd .county clerk. The same f inding was held 
in State ex rel . v. Dungan, 177 s . w. 604, 265 Mo. 
353. 

In the above case, State ex r el. v. Dungan, 
the court held that, 

~here the assessor baa made a 
valid assessment of lands and 
has prepared his books contain
ing such asses sment, juri sciic• 
tlon to collect tha taxes a t
t a ches, and t he provisions for 
the subsequent ~roceeding s are 
only directory. 

Under Section 9880 , Revised Statutes Missouri 
1929 , the collector is charged with the taxes that ap
pear on the t ax books and which ar e furnished him under 
Section 9877 of the Seas ion Laws of 1933 . 

Under Section 9886, Revised Statutes Missouri 
1929, a bond requires the county collector t o faith
fully collect all taxes certified to ~.· 

In State ex rel. Stone, Internal Revenue Col
l ector v. Kansas City, Ft. Scott and Memphis Railway 
Company e t al., 178 s . w. 444 , a suit was brought 
by the Internal Revenue Collector against the rail
road and its r e ce ivers for taxes. The suit was for 
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taxes aga i nat the defendant's property in Bates County 
for the year 1912 and was f or t 2-349.,0l, and for the 
ya-ar 1913 they were t e,257 • .u. The railroad company 
paid all the taxes tor the year 1912 except $23.56, 
alld in December, 1913, tendered to the collector · 
! 2,228.48 in full pa~ent ot the taxes tor 1913. The 
t ender was rei'ua ed. The 1a sue at the trial waa 1n re
gard to the un~id balance £or the year 1912 and the 
4i1'ference of $28.96 between the total tax tor the 
year 1913 and the amount tendered . Tha.e two disputed 
amounts r epresented tba t portion or the school taxes 
which defendants contended were illegal- in · this J 
that various school districts 1n the count7, which 
were formed of cit,tea and adjoining territory, had 

I increased their rate of levy beyond auty-tlve cents 
on the hundred dollars aaaeaaed valuation. and that 
such exceea bad resulted ln the 1ac~eaae.. ot defend
ante' _taxes by the amounts so in dispute. The court, 
1n a!'firming the judgment of the lower court which 
allowed paymenta of penalty for the non-pa~ent of 
the taxea ,when due, aa141 

•The y aay that section 11459• 
·Rev. Stat. 1909, require a the 
coll ector t o receive and receipt 
for the taxes which ma7 be ten
dered on any part of a tract or 
land. ~hat aection does not ap• 
pl7 to any taxes, except ta.xea on 
land. It cont B:nplatea the papent 
of all taxes on a s pecified part 
or on an undivided part of the 
whole tract J but it cioe.a not con
template the payment of a part ot 
the taxes on tbe whole property. 
That section baa no application 
to the facta in this ·caae. We 
know or no law requiring the c'ol
lector to accept a part of the 
ta%e s under the circWQtancaa of 
this case . The collector's re
fusal to aecept the amount ten
dered did not result in relieving 
defendant of t he payment of tbe 
penalty on the amount tendered. 
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~· have no power to relieve the 
def endan ts of the penalty, nor to 
diminish it. Appellants cite Cottle 
v. Railroad , 201 Fed . 39 , 119 C. C. A. 
371 . I n that ca se the railroad 
company paid the taxes admi tted t o 
be due and sued t o enjoin the col
lection of the balance . It was de
cided on tha t appeal that a portion 
of the unpai d balance was valid, and 
the other part void , and the collec
tion of the latter part waa enjoined. 
The Circuit Court ot Appeals refused 
to enforce the penalt7 of 18 per 
cent. prov ided for by the statute 
of the atate of W7oming, but gave 
judgment f or 1ntereat at 8 per cent. 
It should suffice to say that there 
is a broad difference between that 
case a nd this. There a portion of 
the tax was held void; here it was 
all adJudged va lid. That was a pro
ceeding in equity; this ia a suit at 
law. This court , in this ca4e, must 
follow the statute . 

"The judgment 1.a affirm& d . • 

In the above case, State ex rel. Stone v. Kansas 
City, Ft . Scott and Memphis Railway Company , et al ., 
the Court , in the syllabus of ita opinion, passed on 
Section 11459, Revised Statutes Missouri 190Q. This 
s e ction of 1909 ia identical with Section 12905, Re
vised Statutes 1919, and Section 9913 , Revised Statute s 
1929. The count y collector, although his office was 
created by the Leg islature and not the Conatitut ion, 
ia bound by Article X, Section 3 , of the Constitution 
of the State of Jliasouri, which ia aa follows: 

•Taxes may be levied and collected 
for public purp oses only. The7 
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shall be un'if orm upon the same 
class of subjects within the 
territorial limits of the authority 
levying the tax , and all taxes 
shall be levied and collected by 
gener al l aws ." 

In t he case of Walden v . Dudley , 49 Mo . 419 , 
the Court held : 

"A count y collector i s not per
sonally l i a ble for levying on 
land embraced within town l~ts 
and r egularly assessed for town 
taxes , although the lands were 
used exclusively for agricultural 
purposes . It is his duty to col
l e ct all taxes cont ained in the 
assessor's list ; and he has no 
discretion in the matter , except 
whe re property is expressly exempt 
by l aw , a nd the assessment is simply 
void." 

Section 9913 , Revised Statutes Missouri 1929, 
should not be construed to mean tha t the taxpayer can 
pay a part of the taxes on one piece of property, but 
can pay on certain tracts or lots or upon differen' 
items at different places and refuse to pay on either 
of the other l ots or tracts providing they are s pecifi
cal l y described. 

This section baa been construed in State v . 
Harnsberger , 14 s . W. (2d) 554, and by construing State 
v . Harnsber ger with State ex r el . Stone v . Kansas Cit y, 
Ft . Scott and Memphis Railway Company, 178 s . w. 444 , 
the distinction can readily be seen. 

Under the above authorities cited and rulings 
set out , they r efer mostly to school district taxes . 
Under Section 12 , page 334, o£ the 1935 session acts , 
the legislature provided , "the clerk of the county 
court or r espe ctive clerks of t he county courts shall 

... 
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enter such levies on the tax books of the county in 
the same manner as school district taxes are entered, 
for the use of the county collec~or . 1 

CONCLUSION. 

Under all of the authori~ies · set out above, 
and especially under the decision of State v. Kansas 
City, Ft. Scott and Memphis Railway Company, it is the 
opinion of this office that the county collector is 
not required to or cannQt be compell ed to accept pay
ment of other items in the tax bill when the district 
water tax payment is ref used , and he can insist that 
all of the items embraced in the 1937 taxes be pa id 
at one time. 

Respectfully submitted 

Vi . J . BURKE 
Assistant Attorney General 

Approved 

J. E . TAYLOR 
(Acting) Attorney General 
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