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BUILDING AND LOAN: Association may not purchase Class "B" 

shares. Officer of association may 
purchase shares through broker providing 
broker does not mislead seller. 

December 22. 1938 

Honorable J. w. McCammon, SuJ?erviscr 
Bureau of Building and Loan Super vision 
Jefferso-n City• Jd ssour1 

Dear Mr. McCammons 

FILED 

5 
This department is in receipt of your request for 

an off icial opinion whiah reads ·as f'ollowat 

~Ye are in receipt of a letter from 
Ray w. Hunt. secretary of t h e Sedalia 
Savings and Loan Association,. in whi ch 
he raises several legal questions. 
Mr. Hunt's lett er reads in part as 
followss 

'I am wr1 t ing for some information 
regarding the sale purchase and 
transfer of Class ~. certi!'icates 
in build~g and l oan associations. 

'I would like to lmow Whether or 
not we would be violating any State 
law or ruling of t he building· and 
loan department should we make dir ect 
purchas e of Olass B. cert~ficatea 
from the customers of this association 
who wish to dispos-e of t heir Class B 
certificates? Do we have t he right 
to make direct purChase? 

'In the event our shareholders sell 
their certificates to broker and that 
broker of fers to sell the certi~icates 
to an officer or director of this 
association for his own individual use. 
would that be in viola tion of the law 
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or rul es end regulations of' the De
partmen t? Of' course, it is under
stood in th1s l ast question that the 
money f or the purchase of this stock 
is the indi v1dua1 money o f the pur
chaser.' 

• Please give us a ruling on t he legal 
questions raised i n the above at your 
earliest convenience.• 

I. 

The first question presented is •hether a building 
and loan association may purChase alaaa ~B" stock, that is, 
"participating reserve sharea11 or "participating r eserve 
certificates• f'rom ita ahareho~c!era. BuU ding end loan 
associations~are quasi public financial ~stitutions, 
and f or the protection of them the a tate of' M1.ssouri has, 
by the building and l oan statutes, provided special 
1nqu1ai torial., supe rviaory • and regulating laws whi ah ar e 
specific, adequate, complete, and the r efore. exc1uaive. 
Stat e ex rel. Wagner v. Farm and Home Savings Loan Associa
tion , 90 s. W. (2dl 93. 

-._ 

Section 5593, Laws of !!issouri, 1935, page 201 pro
vides for the o-reatj.on of "participating re.aerve rund-'and 
for issuing c.ertificates therefor. This a.tatu te provides 
that any real estate or any loans or assets of doubtfUl 
value may be placed in a separate fund from the other assets 
of the association to be represented by "participating 
reserve aharea" or "participating reserve certi ficates•. 
As to the manner i n \Vhich these shares or certificates are 
to be paid• the statute aayss 

•* * In t he 11qu1d·at1on of said reserve 
fund all the proceeds from the aale of 
said real estate or col lection or 
liquidation of said loans or other asset• 
shall be paid to the holders of said 
participating reserve .aharea. at such. 
times as the board of dir-ectors shsll 
determine. * * * * * * * * * * * * * And any building and loan associati on 
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may in the sale of its real. eatate 
take stock 1n the association i n 
payment of the purcha se price ~r 
any part thereof • at such price and 
upon suCh terms and condi tions as 
t he board ot directors by resolution 
may approve." 

From a reading of the a bove,. it will be s een that 
the "B• stoek may only be retired by payment from the 
assets which represent such stock or b y the acceptance of 
such stock as payment in the aale of real eatate. No 
other method of retiring the <Uass "B" atook is provided. 
tor by the statutes and s i nce the bu1~d1ng and loan laws 
are excluai.ve. it i s our opinion that an associat i on may 
not purchase Class "B" stock from its shareholders. 

II . 

The next question presented. is whether a director 
of a building and l oan associ ation may purchase shares of . 
stock for his own personal use • through a dealer or broker, 
rrom a shareholder o£ t h e association. 

A dealer of building and loan securitie s is defined 
by Section 562BA, Laws of Mi asouri , 1935, page 195, as 
:followat 

"(e) •Dealer' shall include every per son 
w.ho, in this sta te, engages f or all or 
part of his time , on his own account or 
as a.n agent or broker ., personally- or 
through an agent or broker, dir ectly or 
indirectly, and by wlla tsoever means in 
the purchasing or otherwise acquiring 
from any per s on or persons of' building 
and loan securities :for the primary 



Hon. J. W. MaC.ammon December 22~ 1938 

purPose of selli ng or. except by wi th
drawal or through t he maturit y ther c-o£, 
otherwise disposing or the same at a 
profit or for a commission, or in other
wise dealing or trading 1n building and 
loan securities.• 

Transactions which 
a deal er are impersonal . 
dealer acquires the s tock 
cognizant of the identity 

involve the sale of shares through 
The bu-yer puts an order- in. the 
and the seller and buyer are never 
of the othe r . 

The authorit~es all agree that a director is not 
preclud•d by virtue of his position from purchasing stock 
!'rom an 1nd1 vidual shareholder (14 c. J. 128). 

Theref6re, a sale of stock by a shareholder to a 
director is proper where no profit or ultimate gain accrues 
knowingl y to the dire ctor except that of which t h e seller 
is aware . 

There is a conflict in the authorities. however. 
whether there is a duty on the director to d1aclose in
formation acquired in his capacity as director which may 
aff ect the value of the atock. 

The directors of a corporation stand in a relation 
of trust to the corporation and are bound to e xercise the 
strict eat good faith in r espect to its propert y and busi
ness . Proctor v.. Farrar. 213 s. w. (Mo. Sup.) 469. Chouteau 
v. Allen, 70 Mo. 290. However, thia relationship is deemed 
to be li~ted to the management of the general corporation 
aff air and not to extend to dealing with the individual 
share owner 1n respect to his shares of stock. 7 R. c. L. 
457; Fletcher's Cyclopedia of Corporations, Vol. 3, section 
1168. 

The general rule as stated in 84 A. L. R. 616, is& 

"The gene ral rule. as already indi-
cated, is that an officer or director 
of a corporation doea not sustain a 
fiduciary relation to an individual 
abockholder wi th respect to his stock, 
and con~equently the mere failure on 
the part of such o~ficer or direct or. 
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in purchasing the shares from the 
stockholder, to disclos e any inside 
information, will not ~itate against 
h1m eo long as he does not actively 
Ddslead the seller or perpetrate a 
f'raudJ 1n other words, ordinarily, a 
corporate off icer or director has a · 
right to purchase the stock of a share
holder therein, the same as any other 
person has a right to purchase such 
atook, and there is nothi.ng in t h e 
mere fact that t he pu r chaser is an 
of'fioer or director of the corporation 
whose shares he purchases .rrom whioh 
fraud or unfair dealing may be inferred." 

To the same effect is 32 Mi Ch. L. R. ~?8, 4? Har. L. R. 353. 

This rule is recogniaed in Wann v. Scullin , 210 No. 
429, 1n which our Supreme Court held that a director , buy
ing stock from a shar eholder, was not required to disclose 
to the shareholder that he was a director in the corporation . 

In the case of Goodwin v . Agassia, 283 Mass . 358, 
186 H. E. 635, t he defendant, a director of a corporati on, 
purChased aheres through a broker on the stock exChange, 
from a sh areholder . The director defendants were in 
possession of knowledge whioh wwld tend to increase the 
value of t he stook. The cour t held that the fa ct that the 
defendants were directors created no fiduciary relation 
between them and the plaintiff 1n the matter of the sale 
of hie stock. The court said at l.c. 66lt 

•* * * Purchases and sales oi' s took 
dealt in on the a took exchange are 
commonly impersonal affaire . An 
honest dir ector would be in a diffi• 
cult situation if he could neither 
buy mr sell on the stock exchange 
shares of stock in his corpora t i on 
without first aee~g out the other 
actual ultimate party to the trans
actio~ and d1aoloaing to him every
thing which a court or jury might 
later find that he then knew affecting 
the r eal or speculative value of such 
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· shares. Busi ness o~ that nature is 
a matter t o be governed by practical 
rules . Fiduciary obligations o~ 
directors ought not to be made so 
onerous that men of experience and 
ability will be deterred ~rom accept
ing such of .fice . Le.w in its sanctions' 
is not coextensive with morality . It 
cannot under take to put all parties 
to every contract on an equality as t o 
knowledge, experience. skill and shrewd
ness. It cannot undertake to relieve 
against hard bargains made between co~ 
petent parties w1. thout fraud. On t he 
other hand, directors cannot r ightly 
be a1lowed to indulge with 1mpun1ty 1n 
practices which do violence to pre
vailing standards of upright business 
men. Therefore, where a director person
ally seeks a stockholder f or the purpose 
of buying his &hares without making dis-

·closure of material facts wit~ his pecu
liar knowledge and not w1 thin- reach o~ the 
stockholder. the transaction will be closely 
scrutinized and reli ef may be granted 1n 
appropriate ins tances. * * * ~ * * * * w 

Therefore. the rule seems to be that a director may 
purChase stock through a broker from &shareholder provided 
he does not knowingly all ow the broker to o Jt ain such stock 
by misl eading tbe seller or perpetrating a fraud upon the 
seller in order to o~tain the stock. 

CONCLUSI ON 

It is , therefore. t h e opinion of this department that 
a build~ and loan association may not purchase Class "B", 
that is, participating reserve shares• or "partioipating 
reserve certificates" ~rom its shareholders. . 

It is further t he opi nion of t his department t hat a 
director may purChase stock ~rom a broker providing he does 
not knowingly permit the broker to obtain the shares by md a
leading the seller or perpetrating a fraud upon the seller. 

RespectfUlly sub~tted 

APPROVED: 
ARTHUR 0 1 KE.L.FE 

3. E. TAYLOR 
Assistant Attorney General 

(Acting) Attorney Gener al 

AO' K:DA 
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