
INSPECTION OF BEVEHkGES : Right to inspeqt and collect ·re~ 
therefor . 

June 28 , 1938. 

FILED 
Honorable Harry F. Parker, 
State Health Commissioner , 
Jefferson City, Mi ssouri. 

·~ , 

Dear Sir: 

We are in receipt of your r equest for an opinion, 
which is as follows: 

"Section 13116, 13120a and 1312' 
(Revised Statutes l92g) set forth the 
duties of the State Food and Drug Com
missioner relative to the inspection 
and collection ot inspection f ees on 
all beverages sold in this state . 

"The City ot Excelsior Springs has 
recently completed , With the aid or t he 
Feder a l Government (P . W. A. ) a project 
which among other activities, bottles 
and sells mineral wat er and other 
bever ages. This activity, known as 
the Ki ner al Water System , accordi ng to 
my understandi ng is operated by the city 
under a special board . 

"I am requesting an opinion from your 
off ice as to whether or not it is my 
duty, as St ate Food and Dr ug Commissi oner, 
to collect t he inspection tee tor all 
beverages sold in Mi s souri by this 
municipall y owned bottling pl ant e ither 
natural wat er or prepar ed beverages in 
accordance wi th the Bever age Inspection 
Law, Section 13115 to 13139 inclusive . 
In other vror ds does your interpretation 
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of the law exclude the pr escribed in
spection tax on a bottling plant due 
to it being municipally owned. " 

In response to your request above , we note t hat 
Section 13116, R. s . ~o . 1929, makes it the dut y of the 
~ood and Drug Commiss ioner to inspect, or cause to be 
inspected , samples or all non-intoxicating liquors, or 
beTeragea , or so- called "soft drinks", of ever y kind 
manufactured or sold in this state, and said section 
defin~ s such beverages a s including mineral waters . 
Said section, as pertinent here , reads as fo llows: 

"The food and drug co~issioner of 
thi s state shall cause to be inspected 
by che~icel analysis samples of all 
non-intoxi cating li~uors or bever ages 
or so- called ' soft drinks' or ever y 
kind manufactured or sold i n this s tate , 
which shall be understood to include 
* * * miner a l waters and all other waters 
used and sold for beverage purposes , 
* * * n • 

Section 13120 allows th~ Commissioner a fee ot 
three- fifths of a cent for eaoh gallon of such beverage 
that is inspected. 

However , Section 13124 does not permit the collec
tion of the fee for such beverages as are manufactured, 
prepared or bottled i n this state and exported outside 
the state tor sale . 

If, as you stat e , the City or Excelsior Springs 
bottles and sells in t his s tate the beverage , or beverages , 
i n question tor prof it, t hen the fact tha t the bot tli ng 
plant is munici pally owned would not exempt i t from in
s pec tion or t he payment of the required inspection fee, 
because the statutory enactments referred to herein are 
manifestly attributable t o t he rights of the state in the 
exercise of its police power to safeguard t he lublic hea lth. 
The Supreme Court has spoken concerning t he po l ee power 
of the state 1n the case of State ex inf . At t orney-General 
v. Curtis, 319 l ·o . 1. c . 326, as follows : 
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"Proper disposi tion of sewage is 
essenti al to ' public health, and the 
passage of laws naking such possible 
i s obvi ously a proper exercise or the 
police power .. (I1orrison v. I!.orey, 14& ~o . 
1 . o. 562; Dillon on ~un. Corp. , pars. 
~3-96 ; Cooley on Taxat i on (4 Ed . ) 202 . ) 
This po(r resides _!A the people 2! the 
State. Sec. 2 , Art . II. Constitution 
of A:issouri; St at e v . Layton, 160 li·o . 
1 . c . 48~.) It may be exercised through 
municipalities and other agencies ( 28 
Cye . 693 ), ~~never~ surrendered 
.2.£ barsa1aed away. ,. 

Hence, i f the State were to recogni ze, or abi de by, 
any cl aimed exemption froffi t he inspection and payment of 
fees i n question on t he par t of Excelsior Springs, such 
r ecognition on the part or t he St ate in such case would be 
tant amount t o a surrender ~ bar gaining away of its police 
power. 

Again , in the case of Cocoa Col a Bottling Co . v. 
~osb7, 289 Mo. 1. c . 4&g, t he court, speaki ng concerning 
the stat utes on inspection of beverages, sai d as f ollows : 

"The fac t t hat t hese and other prepar a
tions, e specially those intended r or 
food or drink, a re so extensively made 
and so generally used , is the moving 
cause of l egi slation of t he character 
here under review. In short , i t is but 
another illus t ration of t he exer cise of 
t he police power , i nherent in the St ate 
a s a sovereignty, needi ng no organic 
grant t or its existence and demanding 
legislative aid only t o gi ve it form and 
provide a pr ocedur e f or its operation. " 

Conse~uently , your right of i nspection and exaction 
of a fee t herefor would be justified on the gr ound of a 
proper exercise of t he police power or t he State, i f for 
no other reason. 
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However , your r i ght of i nspection and collection 
of fees can be justified on another ground . V~ere a 
municipality engages in an actiTity for profit, such as 
the sale of mineral water s and other be~erages , it is 
operating in a proprietary capacity and not a govern
mental one respecting such activity. Oonse~uently , if 
a municipali ty operates in a proprietary capacity, it is 
subject to t he same gener al laws as a private corpor a
tion. 

I n t he case of Asher v . City or I ndependence , 
177 ~o . App . 1. c . 7, the court said: 

"~e agree with defendant t hat in the 
opera tion of a public utility for 
profit, the city was not acting in 
its governmental capacity, but was 
subject t o the same rules and duties 
as would have governed and devolved 
upon a private corporation engaged in 
such business." 

In the case of Riley v . Independence, 258 ~o. 1. c. 681, 
the court sa i d : 

"Cities undertaking to run the 
lighting business must a s sume the 
same responsibilities as private 
persons and private corporations 
running like plants." 

Bence, if a city engages i n an activity for profit, 
whether it be a light plant , bottling plant, or any other 
business, it is subject t o such rules and regulations of 
law a s any private corpor ation engaged in t he same activity 
would be. 



- . . 
f 

Ron. Harry F. Parker - 5 -

CONCLUSION 

It is the opinion of t his off ice that you have 
the r i ght to inspect samples or mineral waters, and col
lect a fee therefor (and as well the other beverages men
tioned if such f al l within the category defined in Section 
13116) bottled t or sale and sold in this J t ate by the city's 
municipally owned plant. 

Respectfully s~bmitted , 

J . ~'1 . BUFFINGTON , 
Assistant Attorney General. 

APPROVED 1 

J . E. T .... YLO.R, 
(Acting) Attorney General . 

J~'.'B :BR 


