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LEGI~.uA'l'ION : 

UNCO:NSTI'l'U'l'IONALITY : 

April 5th, 1939. 

honorabl e Forrest Smith, 
State .huditor~ 
Jefferson City • r. 1 ssour i. 

Dear Sir a 

A law expiring of its O\~ 
force at a g iven future 
date cannot be revived or 
re- enacted without setting 
it out in full . 

This acknowl edge s r eceipt of your l etter 
of Il!arch 30th, and enclosed copy of perfected 
House Bill h-'91, of the 60th General assembl y , 
your requoet is as follows a 

"I am enclosing copy of perfected 
ITB 91 which is intended to continue 
the Sales Tax bill which is found 
on pages 552 and 569, incl usive 
of t he 1937 Laws • 

. I would like a written opinion from 
your department as to the constitu
tionality of the Sales Tax law as 
attempted to be amended by enacting 
l:B 91. 

Section 2 on par e 557 of the present 
l aw provides t hat t he law ahall die 
at t he end of December 31 , 1939.. 'Ihe 
only thing incl uded in HB 91 is 
Sec tion 2 of t he Act and ffiY contention 
i s t hat a ll of the rest of the Act will 
be null and void . "· 
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You make t he broad general inquiry 
as to t he constitutionality of the proposed 
sales tax law. \7-hile yb~ letter indicates that 
you perhaps have 1n mind only one feature of t he 
unco~tutionality of t he bill, we will discuss 
t he constitutionality of t he bill from sever al 
angles t hat occur to us from a reading of it. 

Firstt As To The Title. The title to 
t he Act identifies tne-aictlon of the st~tute 
sought to be amended and declares the Act to 
be a revision Act. It occurs to ~ that t he 
t i t l e woul d be more complete and less subject 
to ~e criticism that might be lodged against it 
in court, i f it also set forth the purpose of 
the bill. The title, aa it now appeara, doea 
not set forth the purpoae of the bill further 
than •to amend Section 2 of an Act of the 59th 
General Assembly ~**~, 1937 .• 

We suggest t hat it would be better if the 
ti t l e set forth the substance of t he amendment. 
Section 28, of Article 4, of the Conatitution 
of :t.:issouri, provides. "No bill * * * o shall con
t a i n more than one subject, which shall be clearly 
expressed in its title.• It is to meet the pro
vision of this last quoted aection of the Conati• 
tution that t he above is written. 

Secondt T.he Bill as written purports to 
amend Section 2 of the present Salea Tax Law, 
f ound at pages 557- 558, Laws of 1937, by doing two 
t h i ngs. One of them is to extend the operative 
force of the pr•sent law until December 51, 1941; 
the other is to make the Sales Tax law broader 
than it is at present,. the latter being that part 
of t he bill f ound ~t linea 42, 43 and 44 of page 3~ 
t hereof, placing aaid 2% tax on l aundry, cleaning, 
pressing and dyeing services . 

Section 34 of Article 4, of the Constitution 
of M1saouri, providesa 
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"No act shall be amended by 
providing that designated words 
thereof be stricken out, or that 
designated words be inserted, or 
that designated wor~ be stricken 
out and others 1naerted in lieu 
t hereot'J but the words to be 
stricken out. or the words to be 
inserted, or the words to be 
stricken out and t hose inaerted 
in lieu thereof, together with 
the act or aeetion amended, shall 
be aet forth in fUll aa amended ." 

Section one or the said Hvuae Bill is silent 
a s to t he portion of Section 2, 14•t hereinabove 
referred to, and dealing. with the broadendng of t~e 
collection of the taxes to include the new field ~f 
commercial laundry, cleaning, pressing and dyeing 
services. It occurs to ua that the follo~ng words 
~ould be 1naerted in Section 1 ~ l ine 12, and 
afte~ the words "December 13 , 1941," by adding at 
the end of said •~ction the follow1ng c "Tax equi v -
lent to ~ of amounts of sa1ea of chargee for ccm 
mercial laundry, cleaning, preas~ and dyeing 
services." 

Thirda As to whether the proviaione of t~j 
Bill 1naorti~ a-ail?erent date;-towltf Deeemoer , 
1§4!, fa a va itt extentlon ~e prov alon of the 
whole Sales Tax Act to thataate~ It hae been -
decl~e. d by tne-courta of~la-itate that t he Leg;~
lature may enact a law and postpone to a future ~te 
t he time when it Shall first become operative. 

In State ex rel, v. DirckS, 211 ~o. 568, the 
Supr•me Court of this atat e en bane (1908 ), s aid 4t 
page 578 1 

-. 
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"That a statute or conatitutiona~ 
provision may have a potent~al ex
istence, but which will not go int~ 
actual operation until a future 
time, is familiar law. (St a te ex rel. 
v . i l cox, 45 J.lo. 1 . c . 464; St ate 
ex rel . v. Pond, 93 ~o. l.c. 625 J 
Ex parte Snyder , 64 "~o . l . c . 61 ) • " 

And 1 t wou1d appear t hat i f that were tl)e sole 
question involved ~ your ~quiry, the Legislature 
has the co~itutional authority to provide that i t 
shall h«Dme operative at a fut ure date other than 
the 90 days after adJournment of the Legislature. 

However, your inquiry a·eems to raise a 
broa~er que a tion than the above.. The proposed bil;l 
does not enact the whole body of t he Sales Tax law 
and provide that it shall become operative at some· 
future date . On the contrary, it seeks to amend one 
section of t he said Sales Tax law by 1naerting a 
date two years in advance of the date which the 
present bi l l provides is the date of the termlnat~on 
of t he effective force of t he present s ales tax 18.jll• 

If no legislation wer e passed by the Legis~ 
lature at t his session, t he present sales tax law 
would die and cease to be eff ective on December 3~ 
1939, It was doubt~as in the mtnd of the General 
Assembl y at the t Lme the present sales t 4X law was 
adopted, that each of t he provi~ions of the present 
Sa l e, Tax law sho~d ce~se t o become operative upo.P 
the last date hereinabove mentioned. Thoae provi
sions being found on pages 555 to 569 i nclusive, 
Laws of 1937 . 

It is now sought by H use Bill ~91 to prolpng 
the li!e of all of those sections by amending Section 
2, so t h.t it states that t he effective date of thas 
Sa l es Tax l aw shall be Uecember 31, 1941, instead of 
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December 1 3, 1939. If 1 t had been 1n the mind of the 
General Assembly when t his Sa l es Tax W&a enacted in 
1937 , t hat it should.have been extended to 1941, ~d 
that each of the provisions of the aales t~ were to 
r emain effective until t he latter date , the) would 
have s o stated in the act. 

If t hia were an obligation of a private 
nature, such as a ~romissory note, of course the p~
ties to the inatrument could have extended the due 

·date of it to eome future time other than that the 
instrument, when written, bore, and ratification and 
estoppel ~t auccesstully be aet up in the courts 
as a r eason why the attack on the validity of the 
obligation in its extended f orm should not prevail~ 
&ut, generally speaking, ratification and estoppel~ 
are not recogni zed as a method of enacting laws. (ue 
Constitution sets out the course that mus t be followed 
by the Legiala ture in enacting laws, and t hat cour 'e 
mus t be followed, at leaat substantially 1n order 
for t he enactment to pass t he teat of the courts. 

Section 33# of Article 4, of the Conatitut~on 
of the Stat e of Missouri, provid&a as followas 

"No act shall be revived or 
re- enacted by mere r eference 
t o the title thereof, but t he 
s ame shall be s et forth at 
l ength, as if it were an 
original aet . " 

It would seem to be a reasonable concl uaio' 
t hat t he real purpose and object of HRuae Bill #9l i 
is td revive or re-enact t he state Sal es Tax law f r 
another period of two years beyond t he date when t e 
said atate Sales Tax, 1n its present form, ceases- , o 
be operati ve. In other wor da , it would appear t hat 
the bill, by striking out of the present Sales Tax 
law at page 557 1n S8 ction 2, the word•• "and up to 
and including December ~1, 1939", and by addi ng th' 
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words in lieu thereof as follows : "and up to and 
i ncl uding Lecember 31, 1941", should revive or 
re-e~act and bre~the life into t he whole of t he 
present Sal es Tax l a w which, as enacted, comes to 
and en& on December ~1, 1939 . Putting it another 
way, tha t tho Legislature by merel y i nserting the 
expiration date two years in future from the pre
sent expir a tion date of the law, would revive about 
50 sections of the sta tutes now represent i ng the 
state Sales Tax law. By so doing, it woul d seem 
that t he requir ements of Section 33, of Articl e 4, 
of t he Con s titution hereinabove referred to, and 
wh ich section r equi r e s that t he bill shall be set 
forth at l ength as i f it were an original act , i s 
harally dealt with , Section 331 s upr a , does not 
appear to have been construed by the courts , but 
it woul d appear t hat t he fair meaning of it is that 
it requires that the wh Qle sales tax law ~shall be 
s et forth at l ength as i f it w~re an original act" , 
and t hat an act which sought to r evive or breathe 
life into t he entire sale s tax law whi ch expi~es on the 
date therein designatr d , by amending tha t date so 
that the legislation woul d be extended and in the 
f uture woul d be by t he courts declared unconSltutLon&l 
as violative of said Section 33. 

Fourth: As to t he necessity of a section 
prescribi~ ~ thecill.!.:!. decl ared tooe .! ~
vis l on ac • -

The Missouri cons titution was amended at 
t he ele ction of November 8, 1932, (See Laws ·or 
1933, 479). The amendment of the Constitution eo 
a~opted provides , among other t hings, "that after 
t he expiration of 70 days of s uch revision sessio~ 
no measure other *han appropriation bills and s uch 
b1lle as the General Assembl y may determine by an 
expr,se statem~nt t herein contained to be revision 
bills shall be co~sidered by the General Assembly 
i} * * * . " l. ore than 70 days have pass ed, ana 
under that constitutional provision t his bill could 
not be considered except that it be designated by t h e 
General Assemb l y "by an express stat ement t her·e i n 

• 
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contained" to be a revision bill. The words 
"by an express s tatement therein contained" 
mean that t hose provisions s o designating such 
bil l to be a r evis ion bill must be contained 1n 
the bill ~tself. The title is no part of the 
bill. The title is merely the designation of the 
substance of the bill. In order for a bill to be 
saved for consideration by the Legislature more 
than 70 days from the first day of the session a 
provision must be contained in the bill itself, 
and t h i s provision must state t hat the bill is a 
revision bill. (ab s ent the Gover nor's special 
message recol!l>'llending the bill for consideration) . 

The Constitution of t he State of Missouri 
says, Section 25 , Article 4 : "No law shall be 
passed except by bill .;~ * ·~ -rf-" . The amendment to 
the Constitution as adopted i n 1932 requires the 
designation by t he Legislature of the bill to be 
a revision bill t o be in t he body of the bill, 
and i f t he constitution mean s what it saya , a bill 
could not l egally be considered by the LegislatUl'e 
when i t is not an appropriation bill , and when the 
consideration thereof is more than 70 da7a after 
the first day of the session; and when the bill 
did n~t in t t-e body of i t express that it is a 
revision bill . In order to meet t he above obser
vations. a new section should be added to the bill 
stating t hat t his is a revision bill. 

We recognize that t h e courts lend every 
indulgence of construction in favor of the consti~ 
tutipnality of a law passed by the Legislature, aqd 
will . not declare laws passed by the Legislature to 
be unconstitutio~ if there i s any reasonable eo~ 
s t ruetion that can be placed on t h e act. While 
t here may be grounds for argument upon some of the 
questions hereinabove discussed, yet we believe the 
Legisl ,ature and t he public are best aerved by call!
ing attention to t he questions hereinabove referred 
to, in order tfl..at controversy in t he co~te may be 
averted, and it is in that spirit t he observations 
herein expressed are made. 
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CONCLUSION 

It is our concl U81on that HOuse BLll 
#91 i n ita present f orm is uncon8titut1onal. 

YOurs very t ruly, 

DRAKE WATSON, 
Assi stant Attorney General 

APPROVED1 

J . E . TAYLOR 
(Acting ) Attorney General 
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