PROSECUTING ATTORNEY} Prosecuting Attorney should no
accept appointment by the coun

INSANTTY HEARING: court as attorney for an alleg
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hearing before the county cour
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Y FILED

Hon. Fred C. Bollow
Prosecut ing Attorney

“halby County

fhelbina, Missouri
Dear =ir:

This is in reply to your letter dated ! ebrusary
22, 1940, in which, in the followin: terms, you request
our opinlon:

"By virtue of the provisions of Sec~-
tion 8646 found at page 511 of the
Sesslion Laws of 1937 the duty devolves
upon the county court in & sanity hear-
Ing held before it to appoint an ate
torney for the alleged insane person
and allow to him a reasonable attorney
fee for the services rendered, unless
an attorrey appear for the allegad
insane person at such hearing. <ince,
as a matter of actual fact the county
court has jurisdietion solely of indi-
zent insane, all lnsane persons with
property have to pass through the pro-
bate court, no attorney ever appears
for the alleged insane person and the
court must appoint one. 1Is there any-
thing 1 proper in the county court
appointing the prosecuting attorney

to appear for and represent tne alleged
insane person anc allowing to him a

fee for such appearance? I do not find
that 1t 1s anywhere the duty of the
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prosecuting attorney to represent
the informant and I have felt that
it wouléd be perfectly proper for

the court to appoint the prosecutor
to represent the alleged insane per-
son and allow and pay to him a fee,.
However, I do not wish to accept any
such fee until such time as your
office has passed upon the propriety
of suech conduct.”

fection 8646 Ke S, Missouri, 1929, as amended
Laws of Wissouri, 1937, pege 509, section 1, Yo.
Stat. Ann, page 7745, provides:

"At the time appointed, unless the
Inve=ztigation shall e adjourned
over to some other time, thne court
shall cause the witnesses in at-
tendance to be examined before
themselves, or a jury, if one be
ordered for the purpose, cduly chosen
and impaneled, according to the
practice of the court. At least
one of the witnesses examined shall
be a reputable physician. If no
licensed attorney appears for the
alleged insane person at such hear-
ing, the eourt shall appoint an
attorney to represent suech person
in such proceeding and shall allow
a reasonable attorney fee for the
services rendered, same to be

taxed as costs in such proceeding."

Section 11322 R. S. Nlssouri, 1929, Mo. Stat. Ann.
pa.e 604, provides:

"If the prosecuting attorney and
assistant prosecuting attorney be
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interested or shall nave Leen eén=-
ployed as counsel 1n any case where
such employment 1is inconslistent :
with the duties of his office, or |
shall be related to the defendant

in any c¢riminal prosecution, either
by blood or by marriage, the court
having criminal jurisdiction may
appoint some other attorney to prose=-
cute or defend the cause."

fald Section 11322, supra, appears to apply only to crimi-
nal cases., DBut it 1s expressive of a policy of the law
that a prosecuting attorney should not accept employ-
ment as counsel in any case where such employment 1is
inconsistent with the duties of hls office, and is .
cited for that purpecse. Further, universal recognition
i1s accorded to the principle that generally & lawyer
should not represent conflicting interests. An insane
person entitled to due process of law, (Ussery v. Haynes,
127 S %e (24) 410, 414) would be incapable of coaaenﬁ-
ing to 1s attorney's representing conflicting interests.

Section 6, Canons of Fthiecs of the American
Har Assoclation, adopted as rule 35 of the Supreme Coyrt
of Missouri, 7 Houts, page 338, in part provides:

"It is unprofessional to represent
conflicting interests, except by
express consent of all concerned
given after a full disclosure of
the factse #“ithin the meaning of
this canon, a lawyer represents
conflicting interest when, in behalf
of one client, it 1s his duty to
contend for that which duty to
another client requires him to
oppose.

"The obligzation to represent the
client with undivided fidelity and
not to divulge his secrets or confile
dences forbids also the subsequent
acceptance of retainers or employ=
ment from others in matters adversely
affectin: any intereczts of the client
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with respect to which confidence
has been reported.”

What are the dutles of the prosecuting attorne

to the county, in connection with the insa ity nearigg
provided for by Sections 8636 to 8649, inclusive, L. <.
¥Mo., 1929, as amended?

Section 11318 Re Se ¥os 1929, loes Stat. Ann, pa.e
602, provides that the prosecuting attorney --

"shall prosecute or defend, as the
case may require, all civil suits in
which the county 1s interested, repre-
sent generally the county in all mat-
ters of law, # # % and shall gilve

his opinion, without fee, in matters
of law in which the county 1s Inter=
ested, and in writin: when demanded,
to the county court, or any judgo
thereof, # # # # % # # "

In Usaorg Ve iaynes, 127 SW (2d) l.c. 415, the
functions o county court in the insanity hearing
were described by the Supreme Court as follows:

"x % # The county courts are courts
of record and, as pointed out above,
to them alcne is committed jJjurise
dietion to commit persons to the state
hosplitals for the insane at the expense
of their respective countlies. In
doing that they have authority and it
is necessary to determine whether or
not the person in question is insane.
In exereising this jurindiction they
act Judicially. * = =

The county court must declde matters of law, such as,
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for example the question, who are "insane poor" and
who are "entitled to admission" (Sec. 8636 Re So Yoq
1529, as amended Laws 1935, page 387, Sec. 1l,¥o0. ©t

te

Ann. page 7741l). The function of committing a pers¢n

to an insane asylum is clearly & legzal proceeding.
It follows that the insanity hearing and the court!
functions constitute a matter of law in wanich the
prosecuting attorney must "represent generally tae
county," as provided by Sec. 11318, supra. The coun
is iInterested in the subjeet matter of an insanity
hearing. In State ex rel v, Guinotte, 257 ¥o. 1, 14
11' 165 Sw 715 I.co ,EI tSI LeRshe i’gog) 11981 Anne
Cas. 1915 D, 658}, the court in part said:

"Who are the parties in interest in an
inquest de lunatico under our statute?
"anifestly (a) the public at large,
that it mey not suffer in person or
property from the dangerous vagaries
or mania of the individual allcged

to be of unsound mind, = *

(b) the person whose mind is undor
suapicion, tho allegod cragy person,

® o "

In Peinter v. Painter 228 Sa We 838, l.ce 540,
the sSpringfield Court of Appeals said, regarding an
insanity hearing:

"From this we see that under the rule
declared the proper parties who were
interested in the proceeding had in the
county court of Lawrence county were
the defendant and tue public at large,
represented and protected by the county
court. A writ of certiorari would not
only have tested the same guestion
sought to be tried here, but would have
brought into court those parties most
interested in the proceeding. # - %

Regarding pecuniary interest, in State ex rel
vlfurdeman, 183 ¥oe. Appe 28 le.ce 36, 3, 188 Se e
T8, the "t. Louls Court of Appeals ruled:

Ce
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"% = # While section 1007, in

so far as its consideration here

is essential, applies more partic-
ularly to cases in which the county
is concerned and suits azainst it,
section 1008 imposes a duty on the
prosecuting attorney in respect of
all c¢ivil suits in which the county
is 'interested.!

"It is clear that the county is
interested in a civil suit in man-
damus directed against the judges of
the county court by which 1t 1s sought
to compel them, throu.h utilizing the
franchises of thelr office, to issue
a dramshop license in favor of any
citizen, authorizing him to sell in-
toxicating liguors in the countys In
respect of this matter, it 1s to be
sald the judges of the county court,
as indlviduals, apart from their of-
fice and the franchises which i.cre
in it could econfer no privile.e under
the law, and it 1s only wscause of
their office as county judges that
they may be conpelled to act thereon
at all, and this 1s true though the
writ runs against them as judges of
the county court, rather than against
the office of the county court eo
nomine. The idea is to compel the
Judges, as Individuals in whose

hands the franchises pertaining to
the office are accumlated, to
exerclse the powers of the office

in acting upon the application for

a dramshop license and thus proceed
in the performance of & public duty
affixed by statute. To say that St.
Louls county is not even intereczted
in such a proceeding involves but

a partial view of the subjecte-matter.
Under our statutes the county is
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pecuniarily interested in the
matter of dramshop licenses, for
& portion of the revenue received
therefor goes into its treasury.”

(Section 1008 #. &, Missouri, 1909, above referred to
was to the same effect as Section ilala, Re Se Moo

1929)s In the Wurdeman case, supra, the county tredse
ury was affected by the receipt of funds, and in this

case the county treasury 1s arffected by the withdrawal

of funds. 5y analogy the county 1s pecuniarily in-
terested in the matter of committing persons to the

insane asylum, because by such proceeding money is

paid out of the county treasury as provided by Section
8636, supra. Moreover, the county is interested in
protecting the safety of the persons of its citizens from
harm by acts of violent or dangerously insane persons,

by temporary commitment to the county jail after a nearin.
(Secs 8648 Re Se Moe. 1929) as amended, Laws of 1937,

paze 509, Sec. 1, %o. Stat. Ann., pa-e 7745).

Because the hearing is a "matter of law,” anJ De=-
cause the county is "interested", the prosecutin. aftor=
ney must give his opinion to the county court or a judge
thersof, as provided by Section 11318, supra. el
"interested" the county 1s "concerned”, and tune follow-
ing provisions of Sece 11321 he Se¢ Moo, 1929, lNoe. State.
Ann. page 604 are applicables

"The prosecuting attorney shall, |
without fee, give his opinion to |
any Jjustice of the peace, and to
any county court, or to any judge
thereof, if required, on any
question of law in any criminal
case, or other case in which the
state or county 1s concerned,
pending before such court or of-
ficer."

Other litigation may grow out of such hearin:e. On the
part of the alleged insane person, certiorari will lie
from an adjudication of 1insanity. <+he county is an in-
terested party in sucnh a proceeding (Painter v. Palnter,
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supra.) In such a civil sult it would be tae duty of
the prosecut ng: attorney to deiead for tae county as
provided by Sece. 11318, suprae.

On the part of the person who Instituted the in-
quiry into insanity (Sece. 8643 Re "« 1920 &s amended
Laws 1937, page 509, sec. 1, Yo. Stat. Ann. page 7744)
mandatus will lie to compel the county court to remove
an insane poor person to the asylum and pay the expernses
of his confinement (State ex rel v. County, 80 ""o. 80).
This also is a civil sulf, The county would be "inter-
ested" for the reasons already stated regarding the
original heering and proceeding on a writ of certiorari.
It would be the duty of the prosecuting attorney to i
defend for the county as provided by Sec. 11318, supna.

What would be the dutles of tie prosecuting
attorney to the alleged insane person if he represented
such alleged insane person? At the hearing it would De
his duty to give his opinion to such person, to develop
all evidence which would bear on the issue of insanity,
and to deny or admit insan ity., Possibly, at such hear-
ing, the attorney might deny insanity for the allege
insane person and assert insanity for the county. Cone
celivably for the prosecuting attorney to contest the
issue of insanity at the hearing on behalf of an al-
lezed incane person would be inimical to the county
duty to protect citizens from harm by act of a violently
and dangerously insane persone.

If, after hearing, the prosecuting attorney's
private client was ad judged insane and ordered com-
mitted to the asylum, and then applied for & writ of
certiorari, the prosecutin: attorney officially would -
be required to defend for the county asainst the perspn
whom he had represented at the hearing.

From all the foregoing, it 1is clear that the
official duties of the prosecuting attorney to the
county in conneetion with the hearing would conflict
and be inconsistent with his duties as attorney for
the alleged insane person, and that the interests of
the alleged person and the interests of the county may
readily be inconsistent and in conflict with each other.
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CONCLUSTION.

It is our opinion that the prosecuting sattorney
should not accept appointment by the county court as
attorney for an alleged insane person in an Insanity
hearing before the county court.

Respeetfully submitted,

LAWRENCE L. BRADLFY
Assistant Attorney Genera

APFROVED:

Tole) S0 PRSP (& o R
(Aeting) Attorney Yeneral
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