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PROSECUTING ATTORNEYJ 

INSANITY HEARING: 

Prosecuting Attorney should no 
accept appointment by ~he coun y 
court as attorney for an alleg d 
insane person in an insanity 
heari ng before t he county cour • 

!tarch 4 , 1940 

\ 

Hon. Fred c. Bollow 
Prosecuting Attorney 
"'

1 lb7 County 
Shelbina , Missouri 

Dear Sir: 

This ia in reply to your l e tter dated : ebruary 
22, 1940, in which• 1n t he follow1n~ terms , you re q e s t 
our opini on: 

"By virtue of t he provisio~s of Sec­
tion 8646 found at page 511 of t he 
Session Laws of 1937 the duty devolve s 
upon the county court in a sanity hear­
ing held before it to appoint an at­
torney for t he alleged insane person 
and allow to h im a reasonable attorney 
fee for t he services rendered, unless 
an attor ney appear for the alle~ed 
insane person at such hearin~. vince , 
as a matter of actual fact t he county 
court has Jurisdiction solely of i ndi ­
ge nt insane , all insane persons with 
property have to pass through the pro­
bate court , no attorney ever appear s 
for the alleged insane person and t he 
court must appoint one. Ia there any­
thing i proper in t he county court 
appointing t he prosecutinL attorney 
to appear for a~d repre sen t t ne alle~ed 
insane person a na allowinb to him a 
fee for such appearance? I do not f ind 
that it is anywhere the duty of the 



Hon. Fred c. Bollow - 2- '·arch 4, 1940 

prosecut i ng attorney to repre sent 
t he informant a nd I have f elt t hat 
it woul d be perfectly proper f or 
t he court to appoint t he proeecutor 
t o repre sent t he a l l eged i nsane per­
son and all ow and pay to h1.m a fee • 
However, I do not wish to a ccept any 
such fee until such time as your 
offi ce has passed upon the propriety 
of such conduct . • 

Sect i on 8646 R. s. Missouri, 1929, as amended 
Laws of tissour1, 1931 , page 509, section 1, Ho. 
Stat . Ann. page 1745, provideas 

"At t he ttme appo inted, unless t he 
inve stigation shall be a dj ourned 
over t o some other ti~e , t n e co~rt 
shall cause the ' 1tne s ses in at­
t endance to b e e xamined be fore 
t hemselves , or a ju ry, i f one be 
ordered for t he purpose , dul y chosen 
and i mpaneled , according t o t he 
prac tice of t he court . At least 
one of t he wit nesses examined shall 
be a reputable physician. If no 
licensed attorney appears for t he 
alleged insane person at such hear­
i ng, t he c ourt shall a ppoint an 
attorney to r epr esent such person 
in such proceeding and shall allow 
a reasonable attorney fee for t he 
services rendered, same to be 
taxed as costa in such proceeding. • 

Se ction 11322 R. s . Missouri , 1929 , Mo . Stat . A n . 
pabe 604, provides: 

"If t he prosecuting attorney and 
assistant pr osecuting attorney be 

·. 
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interested or shall have oeen em­
ployed as counsel i n any ca se whe re 
such employment is incons istent 
with the dutie s of his office, or 
shall be r e lated to the defe~dant 
in any criminal pr osecution, either 
by blood or by marriage , t he court 
having cr iminal jur isdiction may 
appoint ·some other attorney to prose ­
cute or def end the cause . " 

~aid Section 11322, supra, appears to apply only to cr mi­
nal cases . But it is expressive of a policy of the 1 w 
that a prosecuting attorney Should not accept employ­
ment as counsel in any case where such employment is 
incons i stent with t he dut ie s of his offi ce , and is 
cited f or that purpose . rurther, univer sa l recogniti n 
is accorded to the principle that generall y a lawyer 
shou l d not repr ese nt conflicting interests. An 1naan 
person entitled to due process ot law, (UaserJ v . F~y e s , 
127 s . ·:. . ( 2d) 410, 414) woul d be incapable of co :lBen 
ing t o lis attorney's repr esenting conflict ing i nter e ts . 

Section 6 1 Canons of Ft h ics of t he America n 
Rar As s ociat ion, adopted as rule 35 of the Supreme Co· r t 
of t1 issouri , 7 Houts , page 338 , i n po.rt provides : 

" I t is unpr ofessiona l to represent 
conflicting inte rest s , except by 
express consent of all co~cerned 
given after a full disclosure of 
t he f acts . ~.- i t h in t he meaning of 
t his canon, a lawyer represents 
conflicting i nterest when, in behalf 
of one client , it is hi s duty to 
contend for that wh1 ch .duty to 
anot her client r equires him to 
oppose. 

"The obliga t i on to repr e sent the 
client with undivided t'i delity and 
not to d ivulge hie secreta or confi­
dences forbids a l so the subsequent 
acceptance of reta i ners or empl oy­
ment f r om others i n matters adver sely 
aff ecting any intere s ts · of t he client 
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wit h respect to which conf idence 
has been r epor ted. • 

What are t he duties of t he pr ose cu t ing attorne 
to t he count y , in connect ion with t he insm i ty h;eari g 
provided for by Sect ions 8636 to 8649 , inclusive, ~. ~. 
Mo., 1929 , as amended? 

Section 11318 R. s . ~o . 1929 , .~~.o . Stat . Ann . 
602 , provides that t he prosecutin~ attorney --

"shall prosecute or de f end, as t he 
case may r equire , a ll civil suits in 
which the county is i nterested , repre­
sen t generally t he county in all mat­
ters of l aw. * * * ar~ shall g ive 
hie opinion, wit hout f ee, i n matte rs 
of law in whi ch t he county is inter­
ested, and in writing when demanded , 
to t he county court , or any j udge 
t hereof, ~ .;:. * * ->!· * ·::- •" 

In Ussery v . Haynes , 127 SW (2d ) l . c . 415, the 
functions of the c ounty court i n t he insanity hearin~ 

were described by t he Supreme Court as followa: 

"* * * The county courts are courts 
of record and, a s pointed 'out above , 
to t hem alone is co~tted juris­
diction t o commit per sona to t he ata te 
hospitals f or t he insane at the expense 
of their respective count ies . In 
do i ng t hat t hey have authority a nd it 
is necessary to determine whetner or 
not the person in question i s i nsane . 
I n exercising t hi s jurisdiction t hey 
act judic i ally . * * * " 

The count y court must decide matters o f ~aw, such a s 
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for example the question, wh o. are "insane poor" and 
who are "entitl ed to a dmission" (See . 86~6 R. s. Yo 
1929 , as amended Laws 1935, page 38'7, Sec . 1 ,Mo. St t . 
Ann. page 7~41) . The .function of oo.mmitting a pere n 
to an i nsane asylum is clearly a l e ga l proceeding. 
I t foll~we t hat the insanity hearing and t he court ' 
functions constitute a matter of law i n wnich t he 
prosecut i ng attorney 'must "repre sent ~enerally t ne 
county," as pr ovided by Sec. 11318 _ supra . The eou ty 
is i nter ested i n the sub ject ma tter of an insan i ty 
hearing. I n Stat e ex rel v. Guinotte , 257 r o. 1, 1 c. 
11, 165 SW 718~ 1 . c . 721 (5l L. ~ .A . ( ~. S ) 1191 Ann. 
Cas . 1915 D, 658 }, t he court i n part sa id: 

"Who a r e th~ parties i n i nterest i n an 
1nquest de. l unatico u~der our statute? 
t•an i fes tly (a ) t he publ ic at large , 
t hat it may not suff·er i n per son or 
propert y f r om the dangerous vagaries 
or mania of t he indi vidual alleged 
t o be of unsound mi nd , * * -~ 
(b) the pe r son whose mind is under 
suspicion, t he all eged cra zy person, 
* * * * · " 

In Pa1.nter v .• ··Painter 1 228 s . fl . 538, l . c·. 540 
t he Spri ngi"ield Court of Appeals said, r egar ding an 
i nsani ty hea r ing : 

~From t his we se~ that under the rule 
declar e d the proper parties who were 
interested i n the proceeding had i n the 
count7- court of Lawrence county -.,ere 
the def e nda nt and t ne public a t large , 
represented a nd protect ed bj t he county 
court . A writ of certiorari woul d not 
only have t ested t he same queetion 
sought to be t ried her o, but woul d have 
brought 1n~o eourt those parties ~ost 
interested in the proceeding . * v n 

Regardi ng peeun1ar1 interest, in State ex r el 
v.Wurdem~m~ 183 Mo . App. 28 1-. c~ 36, 37 • 166 s. W. 
348, the !!'t. Lou is Court of Appeals ruleds 
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•* ~ * tthile sect ion 1007 , i n 
ao far as its consideration her e 
is essent i al , applies more parti c­
ularly to eases in which the county 
is concerned and suite against it, 
section 1008 i mposes a duty on the 
prosecuting attorney in respect of 
all civil s uits in wh ich t he c ounty 
ie ' i nt erested. ' 

"It is clear that t he county is 
i nter ested i n a c ivil suit in man­
damus directed against t he Judge s of 
t he c ount y court by whi ch it i s souGht 
to compel t hem, throu~h utilizing t ne 
franchises of t he ir office, to issue 
a dramshop l i cense i n f avor of any 
citizen, au t horizing h tm to sell in­
toxicating liquor s in t he county . In 
respect or t h i s matter, i t is to be 
aaid t he j udges or t h e county court, 
as i nd ividuals, apart from t heir of ­
flee a nd the franchi ses which 1:...:.1ere 
in it coul d confer no privile0 e under 
the l aw, and it is only ps cause of 
t he ir of'fice as oount )' j udges t hat 
they may be eo.npelled t o act t here on 
a t all, and thia is true t~ ou~h t he 
writ runs a ga inst them as j udges of 
t he county court , rather than aga inst 
the office of the county court eo 
nomine. The idea i' to compel the 
Judges, a s indiv iduals in whose 
hands t he franchisee pertaining t o 
t he of:t'ice are accumu.la t e d , to 
exerci se t he .powers of' t he off ice 
in a c ting upon the application tor 
a dramshop licenae and tbna proceed 
in the performance or. a public duty 
aff ixed by atatute . To say that St . 
Louis eoanty ia not even interes ted 
i n such a proceedi ng involves but 
a partial view of the sub ject- matte r . 
Under our statutes t he county ia 
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pecuniarily interested in the 
matter of dramshop licenses , f or 
a portion of t he re venue r e ce ived 
t here f or hOes into its treasury . " 

(Section 1008 R. s. Ja sao,~ ri , 1909 , above referred 
was to the same e ffect as Section 11~18, R. s. " o· 
1929) . In the ~urdeman ease, supra , ~he county tre 
ury was affected by the receipt of funds , and in t h s 
ease the county t r easury is atfected by the withdra al 
of funds . By analogy t he county is pecuniarily in­
tere sted in the matter of committing persons to the 
insane asylum, because by such p roceeding money is 
pai d out of t he county treasury as ~rovided by Sect 
86361 supra . Moreover , the county is i nterested in 
protecting the safety of the persona of i t s citizen from 
harm by act s of viol ent or dangerously insane per so s, 
by te~porary ~ommitment to the county jail after a ' earin~ 
( Sec. 8648 R. s. 1.lo . 1929) aa amended, Laws of 193 , 
pa8e 509 , Sec. 1 1 Mo. Stat . Ann., pa~ e 7745) . 

Because t he hear ing is a "matter of law, " an be ­
cause t he county is "interested" , t he prose cutin~ a 
ney must g1 ve hi a opinion t o t he county court or a 
t hereof, as provided by Section ll3l d , supra . oein 
"interested" the county is "con cerned" , and t ne f ol 
ing provisions of Sec. 11321 h. & • Mo . , 19 29 , J(o . S 
Ann. pa ge 604 are applicable a 

"The prosecuting attorney shall, 
without fee , g ive his opinion to 
any justice of t he peace , and to 
any county court, or to any judge 
t hereof , if requi red , on any 
question of law in any crimi nal 
case, or other case 1n which the 
state or county is concer ned , 
pendl ng before such court or of­
ficer . n 

Ot her litigat ion may grow out of such hearin0 • On t 
part of t he alleged insane pe rson, certiorari will 
~rom an ad judication o~ i nsanity . the county is an in­
terested party in sucn a proceeding ( Painter v. Pa i t er, 
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supra . ) In such a civil suit it wo~ld be t~e dut y o 
the prosecut · ne attorney t o de r ead f or tae county a e 
provide d by Sec. 11318 , supra . 

On t he part of the person who i ns tituted t he n­
quiry into insanity ( Sec. 8643 R. ~ . 1929 a s amended 
Laws 1957 , pa ge 509 , sec. 1 , l.fo . Stat . Ann. page 774 
mandamua will lie to compel t he county court to re~o e 
an insane poor person to the asylum and pay t he expe 
of h ie confinement ( St ate ex rel v . County, 80 ••o. 8 
This also is a civil suit . Tha county woul d be •tnt 
e s ted" f or t he reasons already stated regar d i ng t he 
original hearing and proceeding on a writ of cert ior 
I t wou l d be t he duty of t he prosecut i ng a ttor ney to 
defend f or the county a s provided by Sec. 11318 • sup 

What would be t he duties o~ t ne prosecuting 
a t tor ney to t he a lleged insane person i f he represen 
su ch alleged i~ane person? At the hearing it woul d 
hi s duty t o g ive h is opinion to such person, to deve 
all evidence which would bear on t he issue of insan1 
and to deny or admit i nsSlity. Possibly, at su ch he 
ing, t he attorney might deny insanity tor t he allege 
insane person and assert insanity tor t he county . C 
coivably for t he prosecut ing attorney to contest t he 
issue of i nsanity at the hearing on behal f of an al­
leged insane per son woul d be inimical to the county 
duty t o protect citizens from harm by act of a v1ole 
and dangerously insane per son. 

I 

-

If, a f ter hearin~, tne proseeutinb attorne~ ' ~ 
pri vate cl ient was adjudged 1nEa ne a nd ordered com­
mi tted to the asylum, and then applied f or a writ of 
certiorari , t he prosecut in~ a t t orney off icially would 
be required to de f e nd f or t he county a eninst t~e pers n 
whom he had represented at t he hea r ing. 

From all t he forego i ng, it i s clear t hat t he 
of ficial duties of t he prosecuting attorney to the 
county in connect ion with the hear ing _,uld confli ct 
and be i~coneistent with hie dut i es as attorney for 
t he alleged insa ne pers on, and t ha t the interests of 
t he alle ged person a nd the interest s of t he county ma 
readily be i nconsistent and i n conflict wit h each ot h r . 
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I"' O}lC"LUS TO~ . 

I t is our opinion that t he prosecuting attor ney 
should not accept appoi ntment by the county court as 
attorney tor an alleged insane person 1n an insanity 
hearing before the county court . 

APPROVED: 

C'OVFLL ? • ID · rrT 
(Acting ) Attorne1 General 

EH I RW 

Respectfully submitted ~ 

LAWRENCE L. BRADLEY 
Assistant Attorney Genera 

' 


