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G.Al.:E Al .. D FISh : Per sons who serve r abbits 
a char ge ar e not inc l uded · COl,SERVATIOix COI\'il/IISSIOI'~ : 

SALE OF P~BBITS AT 
RESTA1.JRANT OR CAFE : 

the definition of t he term "retail 
vendor" and not r equired to have a 
per mit under Conservation omnission 
Code Sec tion 37 , subdi vis i on (l) . 

!!ovember 26 , 1940 

!£r • I • T • Bode , Dirac tor 
Conservat ion Commissi on 
Jeffer son City; Li ssour1 

Dear Sir: 

'l'his 1.s in r epl y to your reques t for an off i ci 1 
opini on from t his dcpar tQont on the ques t i on of whe her 
or not an operator of a t aver n , who s erve s r abbits o 
his customers, i s r equired t o obtain a "retail vend r' s" 
permit from the Cons ervation Co~ssion . 

In t he ease of L:arsh v . Bar t l et t , 121 s . -..;. ( 2 ) 
737, 1 . c . 744 , t h e Court , in dis cuss ing t he powers 
imposed on t he Conservation Co~ssion , said : 

" Ta e sovereign people having en­
l i s ted th e Conservation Co~ssion 
as the cons t1 tut iono.l agency to 
exerc i se t he powers and fUnc t i ons 
granted i n Amendment lio . 4 , it i s 
not our runction to consider or to 
de termine the wi sdom , t ho expediency 
or the pol i cy to be executed by that 
body • ·n· { t * -'J- ~ ·~· * "•~' ~ * ·;$ * ·~ ·~ '* 

" I t has been indic a t ed above t hat t he 
Conser vat i on Co~ss1on has been 
granted t ho author i ty to eon trol , 
regulate , e tc .* ~~e matter~ committed 
t o it . * o * * * * * * * * * * o ~ ~n 

Pursuant t o t he pr ovi s ions of Consti tuti onal 
Amendnen t No . 4 , and ·also of the Supreme Court 1n t· e 
above case , t he Conse-rvation Coi:'lm.ission adopted cer a in 
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rules and regulations f or t he preservation and pr ote tion 
of the game and f i sh of thi,s State , among which are he 
fol l owi ng which are pertinent to your question : 

Section 27 , page 5 , of t he Supplement to rlildli e 
and Forestry Code, State of Missouri , dated Apr i l 15 
1940 , pr ov1dee in part: 

"no wildlife may be pursued, taken , 
tranaported, shipped , bought , sold , 
given away , stored, served , uaed or 
possessed, and no equipment _ mater-ial 
or taeill ty for the taking of such 
wildlife may be ueed for such purpose 
by any person, other t han one who at 
the same time haa i n his possession 
the required permit aa her-einafter 
described; * * * ~· ~ * ~ * * * "'" * ~~" 

Section 37 (1), of said amended code, provides 
follows: 

"Resident State Retail Vendor's Per­
mit $1~--To possess, tranaport, buy 
and sell, exelusi.vely for retail pur­
poses , rabbits and only aueh frogs and 
fish as are permitted to be sold by 
t hese regulations and which have been 
legally obtai.ned from without this 
State,· or from an authorised resident 
game ~eeder, or from the Missouri and 
W.saiaaippi R1 vera taken by the holder 
of a commercial fishi.ng permit, and 
supported by a bill or sale, upon the 
payment of a resident retail vendor 's 
permit fee of one dollar {$1 . 00} ." 

Sec t1on 101 , page 39, of the Wildlife and Fore a cy 
Code of t he State of Missouri, provi des, 1n part, as 
fol1owa: 
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"For the purposes of these regu1a­
t1ona and t heir application, the 
followi ng definitions and lnterpre­
tationa Shall govern un1eaa a difer­
ent meaniDB is clearly evi dent from 
t he context, and where one or more 
synonymous names or words are uaed, 
they ahall be deemed to be inte-r­
ch.ane;eable • * * -::- . .;. ..~ ·:- * * * i:· ..., *• 

And , at page 46 of said Code 1n t he same Section, tht 
term "Sell, Sale and DiapO"eal" is defined aa follows 

"Sell, barter , exchange, give away, 
including also the offering for sale , 
barter , exchange or gift; and apply-
ing 1n like manner to the seller or 
peraon offering for sale, barter , ex­
change or girt and to t he recipient 
or buyer . " 

At page 47 of said Code, the term "Serve and Serving is 
derined aa follows: 

"Shall include the preparation of 
wildlife for human consumption as 
well as the serving or offering fo.r 
eonaumption, whether or not a fee , 
charge , or other consideration ia in­
volved ." 

On t he saoe page "Retail Vendor• 1s defined as 

"ADJ person who possesses and sella 
or offers for sale for retail pur­
poses, any rabbi ta, fish or frogs ." 

tollo,: 

I 
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Your letter ~dicates that the Conservation C 
mission has h old t hat the tavern operator who serves 
rabb i ta to hi a customer a shou ld obtain a "Retail 
Vendor ' s permit , as provided by aaid Section ~7 (1), 
1n order that he may comply with the provisions of t~e 
Code . 

The answer to the question here involved depen 
upon whether or not the term "sale at retail" would 
include t he person who serves rabbi ta and me.ltea a c ge 
therefor . 

From our research on thia question, we find two1_ 
linea of authority, one holding that such a transact~on 
ia a a ale at. retaU and the other that 1 t ia not. 

In Volume 23, R. c. L. , at page 1203, at Section 
19, the rule, holding that eucha transaction is not a 
sale, ia stated as follows: 

"The common transaction between an inn­
keeper or a reataurant keeper and his 
customer under which the latter ia tur­
niehed with food to conaume on ~e 
premiaea is not a sale . The easence of 
it ia not an agreement tor the transfer 
of the genera1 .property of the food or 
drink placed at the command of t he cus­
tomer for the satisfaction of hia d&­
sires, or actually appropriated by h±m 
i n t he proceas of appeasing hi a appet1 te 
or thirat. The customer does not become 
the owner of the food set before him, or 
of that portion which is carved for hi a 
use, or of that which f~a a place on 
hi• plate or 1n aide diahea set about it . 
lo designated portion becomea his. lie i a 
privileged to eat and that 1a all . The 
uneaten food is not his . Ke cannot do 
what he. pleases with 1 t . That which 1a 
set before him or placed at his command 
1a provided to enable him to aat1af'.r his 
immediate wants, and for no other purpose . 
lie may aatisf7 those wants; but there he 
JJIUst atop . Re may not turn over uncon-

. \ 
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aumed portiorus to others at his 
pleasure , or carry away auch por­
tions. The true easenee of the 
transaction 1s service in the 
satisfaction ot a human need or 
des1re-~1nistry to a bod1ly want . 
A necessary incident of tbis aerviee 
or m1n1atry is t he conaumpti.on ot 
t he food required. This conaump t1on 
involves destruction , and nothing 
remains of wba t ia consumed tp which 
t he right of property can be said to 
attach. Before corusumption title 
d.oes nat pass ; after consumption 
t here remains nothing to become the 
subject of title. ffilat the customer 
pays for is a right to aatisf7 hia 
appetite by the proceu of destruc tion. 
\"lhat he thua pays for includes more 
than the price ot the food as such. 
It includea all that enters into the 
conception ot service, and with it no 
.small factor of direct personal ser­
vice. It does not contemplate the 
tranater of the general property in 
the food aupplied as a factor in t he 
service rendered." 

In the caae of Niaky 1 et al. v. Childa Company , t he 
l.ew Jeraey Court of Errors and Appeala , ei ted at 50 . L .R ., 
at page 227 , 1. c. 229 1 aaid: 

"* * * Prom the earliest times 1 
however , a distinction baa been drawn 
between a aale or an artie~• and the 
furnishing of food at an eating houae 1 
hotel or restaurant; the latter par­
taking rather of t he character ot ser­
vice, 1n which case the standard of 
liability ia t he failure to use that 
reaaonable care which the eireumatances 
require. Aa waa said many year a ago i n 
Parker v. Flint , report.ed 1n 12 lC:od. 
1303, 88 Eng . Reprint , 130S , ' An inn-
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keeper • • • does not sell but 
utters his provisions,' and by 
Professor Beale in his treatise 
on Innkeepers, Sec. 169: ' Aa an 
i nnkeeper does not lease his roam, 
so he does not sell the food he 
supplies to his guests. It is hia 
duty to supply auch food aa t he 
guest needs, and t he corresponding 
rieht of t he guest ia to conaume 
the food he needs and to take no 
more . Having finished his meal he 
has no right to take food fi'om the 
table, even the uneaten portion of 
the food supplied him; nor can he 
cl~ a cer tain portion of t he food 
as his own to be handed over to 
another in caae he chooses not to 
consume it himaelf. ' 

"The au thoriti es d i stinguishing t he 
tranaac tion !'rom a sale recognize •. 
that while the food served consti-
tutes, of course, an e~sential part, 
yet serving it cannot be regarded as 
a aale of goods, and t his we think 
t he common understanding . A customer 
at an eating place seeks not to make 
a purchase , bu t to be served w1 th 
food to such reasonable extent as his 
present needs require . With the ser-
vice go a place , more or less attrac-
tive, in which to eat it , a table , 
dishes, linen, ailve.r, waiters ., and 
sometimes music as an accompaniment, 
all tending to render more agreeable 
and pal atable that which he eats . 
The food he obtains ia then and there 
consumed; be does not eat the portion 
he can com!'ortably devour and place 
the remainder in his pockete or ather 
receptacle , to be stored away tor 
.t'uture needs . So one who purcha-aes 
a ateamahi.p ticket, or one who registers 
at a hotel ., does not conceive the trana-
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action aa a sale of goods when , 
aa part of his passage in t he one 
case, and o.s a guest in the other, 
he is supplied with meals; nor does 
one who enters a restaurant to be 
supplied with a meal or any portion 
thereof ao regilrd the aupplying of 
h1a food. Thia attitude of the 
public mind is indicated by the 
familiar signa, ' Meals served here,' 
' Di nners served he~e ,' and t he like. 

" ~e t~ enough haa been said to 
indicate that the service of food a\; 
eating houses haa never been and 
cannot be regarded aa a aale at 
common law, but thia view is fortified 
by t he absence of litigation (until 
quite recent years} • baaed upon a 
claim of warranty, which would neces­
sarily follow if the transaction con­
stituted a sale. * * * * ~ * ~ * ~ *" 

In the caae of Ex parte Mehlman, 75 S . \ • (2d) 689 , 
1. c. 690 , t he Court of Criminal Appeals of Texaa a id: 

"•A "Retail Fi~h Dealer" ia any person 
engaged in the business of buying for 
the purpose of selling either freah or 
frozen edible aquatic products to the 
consumer • '" 

In t hia case the retail fish dealer's l i cense aa 
held to be the proper license to authorize the lice see 
to sell f i sh to the hotels, restaurants and cafes, ecauae 
t hey were the con.an:u::1era. Tllls rule susta1.n8 the po 1 tion 
that t he restaurant, hotel and ca!e operators are e con­
sumers of the foods and not the retailers. 

In t he case of City of St. Louis et al. v. Smi 
s . • (2d) 1017, i .n which the term "sale at retail" 

114 
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f~ed by t he Mi ssouri Sales Tax Act, was under cona dera­
tion and ~ that case the Supreme Court of tas souri held 
that the contractor who h ad agreed with the Cit,' o~St . 
Louis to conatruet a sewer and a street was t he co Ul!ler 
under the terms of t he Salea Tax Act , and that the etail 
sales ' transaction took place between the party, or 
company, which ·so~d the articles fe1r t he contractor to 
the contractor . 

In the eaae of Brevoort Hotel Co . v . Ames, 196 N. E. 
461, t he Illinois Supreme Court held that the perao s en ­
gaged in selling meals at restaurants and hotels we e 
selling at retail and subject to the Sales Tax Act ch 
defined aale at ratai.l u follows: 

A Section 1 of the act (S~th-Hurd 
Ann. st . e. 120, Sec. 440) det~es 
a •sale a t retail ' aa 1 any transfer 
of t he ownership ot , or title to , 
taneible personal property to the 
purchaser, for use or consumption 
and not for resale in any form aa 
tangible personal property , for a 
valuable eonaideration.• ~ ~ * *" 

In that case , however, the hotel vaa held to be a r tailer 
ot fooda on account ?f the definition ot the term " ale at 
Retail" as defined by the Sales Tax Act of Illinois 

In our ex8I:rl.nation of the Code of t he Conserva 
CollD:lission, we fail to find where t he term .. Sale at 
is defined . Referring back to the case of City of 
Louie , et al. v . Smith, supra , i 't ill be noted t ha 
Supreme Court of Miaeouri r efused to f ollow the def 
and construction of the term "Sale at Retail" as de 
the Illinois Supreme Court , and by the caaea auppor 
opinion, in ~e I llinois eaae . 

In the eaae of People v . Clair, 116 N. E. 868 , 
Court ot Appeal• of hew York, held that the service 
and fish at a hotelJ restaurant or cate i a a sale , 
following languase \l . c. 869) : 

ion 
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"Clearl7 , if in a hotel where 
meala are served a la carte a 
partridge 1a ordered prepAred 
and served aa food and paid tor 
as such , it would constitute a 
sale within the mean1l'lg of the 
statute . Commonwealth · v . Phoenix 
Hotel Co ., 157 xy . 180, 162 S . • 
823 • * * * * ·~ * ~ w * * .;:- .;.:. ~.} *" 

Thia ruling wu baaed on Section 180 of the' Cona-er~ation 
Law ot t he State of New York , which provid .. aa fo llowa: 

"'The dead bodiea ot bird.a belong-
ing to all apeciea or aubapec1 .. , 
native to th1a atate, protected by 
law or belonging to any family, arry 
apec1ea or aubapeeiea of which ia 
native to thia atate and protected 
by la• shall not be aold , ofter•d 
for aale, or poaaeaaed ~or aale for 
food purposes within this a tate 
whether taken within or without thia 
a tate , except aa provided by aectiona 
three hundred and seventy- two and 
three hundred and seventy- three.• • 

Referring to the £iaaouri CoJUiervation Code an 
amendments thereto, it will be noted t hat Section 2 
t he Code , aa amended April 15, 1940 , iDCludt'a t he • 
of wild1ife in the prohibit~ona for •hiCh a permit 
requi.red aa thereJ.Dafter provided. BoYever , in the 
of the Code providing for permita; Section 37 (h) . 
State Dead- rabbit Dealer ' • Permit; Section 37 (1 ) . 
State Ret&ll Vendor ' a Pe~t; it will be aeen that 
ia required tor t he peraon who aerv•• dead rabbi ta 
unleaa it waa intended that they be included in the 
"Ret ail Vendor". 

Since t he Conservation C~aaion i n ita def~ 
and 1nterpretat1ona in Section 101, aeema tn h ave e 
defined the terma " aerve• 8Dd "a erving" ,. and "reta1 

tiona 
ec1al.lJ 
vendor 
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and di d no t include t he person who serves rabbits 1~ 
meals for a charge in the definition of the term "r tail 
vendor" we do not t hink t he person who so serves sue 
rabbits would be classed as a "retail vendor". Thea~ 
sections of t he Code are penal , and , under t he rulings 
of the Nissouri courts t hey are to receive a stri ct 
construction and not hing can be read into these sect~ons 
on account of intendment of t he fraz:1ers of the law . 

COKCLUSI017. 

From t he foregoi ng , it is t he opinion of this depart­
ment t hat t he tavern operator , or the hotel operator r the 
r estaurant operator , the cafe operator , or any other 
per son who serves rabbits 1n meals for a charge , are not 
incl uded in t he definition of t h e term "retail vendor", 
and are not required to have a permit under Conserva~ion 
Code Section 37 {1) . 

Respectfully au~tted , 

TYRE W. BURTOli 
Assistant Attorney- General 

APPROVED : 

COVELL R . hWITT 
(Acting) Attorney- General 

TWB:CP 


