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0 FIC~RS AND b;MPLOY.t:~S : 
V'iiTN.c.~S l<'.el!:S Ai'ID .k!.XPENSl!:S : 

Public officer s ana empl oyees may be 
reimbursea out of the treasury for 
expenses instant to attena ance in 
response to a subpoena , ana whatever 
amount is collected by such officers 
as witnesses and for mileage should 
be turned into the s tate treasury . 

Janua r y 

Honorable Dwl gh t H. Lr own 
Secretary of State 
Jefferson City, Missouri 

Dear Sirs 

This is 1n reply to yours of recent date wherein 
you request an opinion based on the following atate~ent: 

"This office desires j our opinion 
or ru~ing 1n regard to the matter 
of claimi ng, collecti ng and retain­
ing of witness fees by employees 
of my several departments who ap­
pear or may appear 1n Sta te and 
Federal Courts as a witness. 

"Should the employee to whom t he 
subpoena is directed or wh o is 
designated by me t o appear as a 
witness if the subpoena is 
directed to me , or the head of 
one of my departments , claiK hi s 
attendance collect and retain same 
and not make any claim a gairut the 
state through this department for 
expenses incident to suCh attend­
anceJ or sho~d he present a clai m 
against t he state through this 
department for his expens es incur red 
by reason of his at t endance and 
claim and collect Witness fees 
due him and t urn t he same into his 
department or State TreasuryJ or 
should he not make any claim for 
or collect any witness tee. but 
make claim for his expenses against 
the state through t h is department 
or t he defiartment 1n which he is 
employed. 
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Section 11798 , R. s. Missouri 1929, w~ich deals 
with t he sub ject of witnesses and their fees, provides 
as follows: 

"Witness e s shall be allowed f ees 
for their services as f ollows : 
For att ending any court of record, 
reference, arbitrators, commissioner, 
cl erk or coroner, a t any inquest or 
inquiry of damages, within the county 
where the witness resides, each day, 
$1.50. For like attendance out of 
the county wher e witness resi des, 
each day , $2 . 00 . For traveling 
each mile 1n going to and r et urning 
f rom the place of trial, .os. For 
attendi ng before a j ustice of t he 
peace, each day , $1.00. For travel• 
1ng each mile in going t o and r eturn­
ing from t he pl a ce of trial before a 
justice of t he pe ace, .05. For at­
tending under t he law to perpetuate 
testimony, the s ame fees as a re 
allowed for attendi ng a court of 
r ecord in like casesJ but witnesses 
attending in more t han one case on 
the same day and at the s ame pl a ce 
shall only be allowed t ees 1n one 
caseJ and any witness who shall 
cl aim fees for attendance in t wo 
or mor e cases on the same day and 
at the s ame pl ace shall not be a l­
lowed any fee s that day . Each wit ­
ness shall be examined on oath by 
t he co~rt, or by t he cl erk when the 
court Shall so order, or by t he 
j ustice a s the case may be, as to 
t he number of days of his actual 
necessar y attendance, under subpoena 
or recognizance, and the number of 
miles necessarily traveledJ and 1n 
every case where a witness shall 
not, as such, a ctually and neces­
sarily attend such cour t, or before 
sueh justice, and withdrawn hLmaelf 
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from hi s business during t h e fUll · 
time for whiCh pay is claimed, he 
shall not be allowed for more t h an 
one day 's a ttendance.n 

Section 3837• Laws of Mis sour i 1939• page 357• 
provides as followsz 

8 No officer, appointee or employe 
holding a state , county. township 
or municipal of fice, including 
police of ficera and policemen. 
either by el ection or appointment, 
shall claim, be allowed or receive 
any fee or compensation as a wit­
ness f or testifying before a 
coroner's inquest , grand jury. or 
1n any criminal cases. All of­
ficers, appointees and employes 
as afor esaid• shall be compelled 
to attend t he tri al of all criminal 
oases. coroner 's inquests and grand 
juries. when legally subpoenaed : 
Provided, that t he provisions of 
t h is section ahall not apply to 
any officer who is a witness in any 
case where t he residence of s uCh 
off icer is five miles from the place 
where the trial or coroner's inquest 
is held• or where t he grand jury is 
1n session.• 

This last secti on has to do wi t h fees in criminal 
cases. It will be not ed t hat this section prohibits pub­
lic offl cers or employees from claiming witne~s fees or 
mileage in criminal ea .es and hearings before a grand 
jury or at coroner's inquest in which suQh ottioer is 
not compelled to travel more than five miles. In case 
such officer or employe t ravels more than five mil es 
in response to a subpoena, as is pr ovided for in said 
Section 3837, then it seems that he would be entitled 
to c~p~naation and mileage the same aa any other witness . 

On th e question of public officers collecting fees 
• 
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and exp~nsea as witnesses-. we find the rule at1ated i n 
Volume 10 Corpus Juris, page 71_, Section 72, a,s follows z 

"Allowance of witness • fees to pub-
lie of f icers 1-s determined by the 
statute and whet her claimant is 
within its terms. The tact t hat 
one who is subpoenaed and attends 
as a witness is a public of ficer 
doe·s not , 1n itself 1 generally 
defeat his right to compensation} 
but an officer who is called on 
to testify while present in court 
1n the performance of his official 
duties is not entitled there to. 
the distinction between attendance 
by a public off icer in performance 
of duty and attendance merely aa a 
witness being s peci !'ically made in 
some statute. A statute prohibiting 
a policeman accept i ng a fee for any 
service related to the duties of 
his or'f ice does not make it unlaw-
ful f or him to accept a witness' 
fee, testimony in court not being 
r egarded a s a service related to the 
duties of h i s office, * * * * * * • 

In State ex rel . v. Gifford, 70 Mo. App. 522, 
the que~tion of whether a policeman 1n Kansas City was 
entitle~ to witness tees in the case in whiCh he gave 
testimony was involved. In t hat case it was shown that 
the Cha~ter of Kansa~ City. f or t h e purpose of creating 
a fund ~or a police r elief association, provid;ed 1n 
part as follows {1. c. 626)a · 

•• * * And in addition. members of 
said r elief association shall be 
allowed witness fees 1n all oases 
in all eourta of record; a1ao,_ in 
all municipal or city police courts, 
coroners' inquests, just1oe of t he 
peace courts, whenever attending 
therein 1n matters pertaining to 
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the discharge or t heir duties aa 
witnesses; said witness fees to be 
collect ed solely by such off icer 
as may be designat ed and authorized 
to collect the s ame. under the 
corporate authorit y of said relief 
association- and for its exclusive 
benefit; and no judge. justice of 
t h e peace or presiding officer of 
said co~rts or tribunals shall 
have power to remit any witness 
fees legally belonging to any m~ 
ber of said r elief association­
organized and existing aa afor e-
said.' * * * * * * ***** ** a 

And at 1. c . 528• the court in the same case . i n speak­
ing of the conten tion of t he defendant. said& 

"But the defendant ~aista t hat 
police off icers are not entitled 
to witness fees for attendance 
at the pol ice court. because they 
r eceive a salary which includes 
all such aervicea. To sustain 
this contention a sentence appear ­
ing in paragraph l?• of section 1. 
arti cle 3 • of t he city charter . be­
fore al luded to . is relied on . The 
particul ar clause readsa ' And that 
no of f icer receiving a salary shall 
receive any fees or other compen­
sation f or h is s ervices .• The fo re­
going language occurs 1n the general 
and specific powers granted by the 
charter to t h e mayor and common 
council. They ' shall have power 
by ordinance . • says t hat instrument. 
* * * •to e s tablish the salaries 
of all off icers and the compensation 
of all empl oyees * * * except as is 
otherwise provided in this charter s 
provided that t he sal ary . fee . or com­
pensation of no off icer shall be 
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Changed during the term for which 
he is elected or appointed, and 
that no off icer receiving a salary 
shall receive any f ees or other 
compensation f or his services . •• 

Again at 1 . c . 529 in t he s ame case the court saids 

•Again, even to concede that the 
clause of the charter prohibit-
ing a city orficer from receiving 
f ees or other compensation than 
his salary for his ' s ervices ' 
should apply to police officers, 
it can , by no reasonabl e stretch 
of langua ge, be made to cover 
tees such off .icer may be entitled to 
as a witness 1n a cause , whether 
such fees be earned in attendance 
on a pol ice or other court . * * * • 

Following the ruling .in the Gifford case , supra. 
it s eems that the court took the view t h at an of ficer 
might rece~ve compensation as a witness in a cause 
and not violate the law as to increase of compensation 
or salary during h is t erm of off ice. An emplo~e or a 
stat e o~ficial mibht receive and retain a witness fee 
and not be violating the statutes which prohibdt t h e 
increase of· salary during the term of office . 

In the case of Sackett v. Sanborn, 91 N. E. 
133, 134, the Supreme Co, r t of Massachusetts had before 
it a statute somewhat similar to Section 3837• supra , 
insofar as it refers to officers receiving tees as 
witnesses applies, and the court s aids 

•• * * * The object of the statute 
is to provide that off icers who 
receive compenaation for t heir 
services by salary or otherwise , 
and a ttend court in the d i scharge 
of duties whi ch they are thus 
paid to perform, shall not receive 
further compensation by way of 
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witness fees, but that any expens­
es neces s arily and actually incur­
red or disbursed by them in the 
performance of suCh dutie s 1n 
attending court 1n crLminal eases 
shall be reimbursed to t t.em. If 
they attend cour t, but not Ln the 
performance of the duties for whiCh 
they are paid, a t a pl a ce other 
than their residence, t~en, a coord­
i ng to the provision quoted above 
trom section 44• instead of their 
expenses they are to be allowed 
witness f ees . ~ * * * * * * * * * • 

Applying the rule announced i n the Sackett v. 
Sanborn ease, supra . to the provisions of Section 3837, 
supr a , of t he Mis souri law, it would seem that uher e 
an officer testifies in a criminal case or before a 
coroner's inquest or before a grand jury and does not 
have to t r avel more t han five miles to t he place of 
giving such testimony, then he would not be perm! t ted 
to char~e or collect a witness fee t h er efor but would 
be compensated for his expenses necessarily incurred 
in the same manner t hat he is compensated f or expenses 
1n pe rforming any other off icial duty. However, in 
a case wher e such an officer or an employe is r equi r ed 
to travel more than f ive miles for t he purpose of giv­
ing such testimony, t h en 1 t seellll that the l awmakers have 
intended that he would be permitted to claim hi s witness 
fees and mileage for sueh services and attendance. 

There is no doubt but that if a state officer 
or his employe is subpoenaed as a witness to testify 
in eith~r a criminal or civil case that he is compelled 
to r es pond to such subpoena and testify . This duty is 
imposed upon him whether he appear as an off icer or as a 
private citizen. We t h1nk the rule as it applie s i n 
cases where an off icer is compelled to furnish t esti­
mony is stated 1n 46 Corpus Juris, Section 246, page 
1018, a s followat 

"The right of an of fi eer t o com­
pen s ation f or expenses incurred 
by him in the performance of an 
official duty must be found in a 
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provision of t he constitution or 
a statute conterr1ng it either 
directly or by necessary implication_ 
and the officer cannot recover com­
pens-ation additional to the com­
pensation r1xed by statute f or such 
expenses. But where t he law r equires 
an officer to do t hat which neces­
sitates an expenditure of money ror 
which no provi sion is made to supply 
h im wit h cash 1n hand, he may make 
t he expenditure out of his own funds 
and have reimbursement therefor, and 
where a public duty is demanded of 
an officer without provision f or any 
compensation , the expense must be 
borne by t he publ ic for whose benefit 
it is done. * * * * * * * * * * ~} • 

So if t he off icer or employe, by virtue of h i s office, 
is compelled to appear as a witness and testify, he 

• does so as a part of his of f ici al duties and ahould be 
reimburaed for his expenaes incurred thereunder in the 
same manner. as he is recompensed for expenses incurred 
in performing any other off icial duty. 

;In case such officer or employe is autlilorized 
to ·claim witness feea and mileage as a witness.. he may 
do so, put since he has been paid his expense• and salary 
by the state, t hen suCh witness f ees and mileage should 
b& turn~d into the atate treasury. We fail to find 
much at$tutory authority whiCh r equires the otf 1oer or 
employe to turn into the atate treasury rees and mileage 
when collected• however, in the Highway Patr ol Act i n 
Section 11. page 234, Lawa of Missouri 1931, it aeama 
to be indicated that t he lawmakers intended that witness 
fee-a by highway patrolmen be handled 1n the manner herein­
before •tat ed. This section provides aa f ollows& 

8 The necessary expenses of the mem­
bers of the patrol ~ the perro~ 
ance of theiP duties shall be paid 
by the •tate When suCh m~bera are 
away from their places of residence 
or from the diatrict to whi ch they 
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are as s igned, subject to the ap­
proval of the commission. All 
f e .... s for the arrest and t r ans­
portation of persons arrested and 
witnessea' fees f or members of 
the patrol shall be t he same as 
provided by law for sh eriffs and 
shall be taxed and collect ed as 
costs and paid i nto the state 
treasury a s provided by law." 

In connection with t his question. I am enclosi ng 
a copy of an opinion rendered by this department in 
June. 1938, to Captain Thomas L. Leigh of t he State 
Highway Patrol and written by Mr. Max Vlaaserman. This 
opinion somewhat supports the view that we a . e taking 
1n our conclusion here . 

CONCLUSION. 

From the foregoi ng it is the opinion of t his 
department that should an official of the atate or 
any employe be subpoenaed to appear as a witness , 
either 1n a civil or criminal case, except criminal 
oases 1n wh i ch such off icer or em1.~loye is not r equi r ed 
to travel more than f ive miles, shall claim his attend­
ance and collect for s~me. 

We ar~ turther of t he opinion that suah off icer 
or employe may pr esent his claim through t he department 
1n which he is employed f or the expenses wb.ich he inoura 
by reason of his attendance as a wi t ness and when the 
wi t ness fee s and mileage ar e paid for such attendance, 
then such party should turn the same into t he atate 
treasury. 

Respectfully submitted 

APPROVED: 
TYR~ W. BURTON 
Assistant Attorney Gener al 

w. J. 'U~D 
(Acting) Att orney General 
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