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NUIS!NCES; 

CITIES OF THE 
THIR:p CLASS'!" 

Right of a city of the t hird 
class to declare a solicitor or 
canvasser a nuisance and to pre­
vent him from entering upon 
private property. 

November 25 , 1940 

Hon . Al pha L. Burns 
City Attorney 
Marceline , ~issouri 

Dear Sir: 

Your letter of November 22 , 1940, is acknowledged, 
wherein you submit the following : 

"Marceline bas in force an ordinance 
co ;monly known as GR~EN RIV ER ORDl«ANCE. 

The Kingdom of God People came i n and 
distributed literature and accepted 
donations for it . Magazine agents 
came i n and took subscr i p t ions for 
future delivery of magazines , which 
magazines were printed in a foreign 
state . 

This ordinance prohibits sol iciting 
of any character by knocking at t he 
door etc . Declaring knocki ng at th~ 
door of a residence a nuisance . I 
woul d like your official opinion as 
to t he validi ·ty of t h is ordinance 
under t he constitution of the United 
St ates and of issouri and under the 
laws of Missouri relating to third 
class cities · · .. * " 

I t 1,. assumed that the ordin~ce invol~ed is the same 
as t~e Green River , • yoming ordinance (Town of Green 
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River v . .i<'uller Brush Company, 65 Fed. 2 d 112, 1. c . 
113) , which is as follows: 

"'Section 1. the practi ce of goi ng 
1n and upon private residences 1n t he 
Town of Green Ri ver, t yoming , b~ 
solicitors , peddlers, hawkers , iti ner ­
ant merchants and transient vendors 
of merchandise, not having been re· 
quested or i nvited so to do by t he 
owner or owners , occupant or occupants 
of said priva te residences , for the 
purpose of soliciting orders for t he 
sale of goods , wares and merchandise, 
and/or for the purpose of di sposing 
of and/or peddling or hawking the same, 
is hereby declared to be a nuisance , 
and punishable as such nui sance as a 
misdemeanor . 

•Section 2. The Town Marshal and 
Police Forqe of the Tarn of Green 
River are tlereby r equired and dir~cted 
to suppress t he same , and to abate 
an~ such ndisance as is described 1n 
the f i rs t ~ection or t his ordinance . 

' Section 3j Any person convicted of 
perpetrat tdg a nuisance a s descri bed 
and prohiblted in the f i rst secti on 
ot this or dinance, upon conviction 
t l-te r eot shall be f ined 1n a sum not 
less t han Twenty- f ive ( _25 . 00) Dollars 
or more t han One hundred Dol l ars 
( t l OO . OO) , together with costs of 
proceedings , which said tine may be 



Mr . ~lpha L. Burns {3} November 25 , 1940 

satisfied, if not paid in cash, 
by execution aga i nst the ~arson 
of anyo~e convicted of committing 
the misdemeanor herein proh i bited. 

I t is assume~ for t he purpose of determining the 
validity of the ordinance that such solicitors and 
tran~ient vendors do not breach t he peace or create a 
di st~rbance {See Prior v . ~bite , 180 so. 3,7 , 116 A. L. 
R. 1 76 , and •;.hite v . Town of Cul peper , 1 SE 2d 269) 
in . e exercise of t heir vocation . 

The Constitution of the United St ates , Sec. 8 , 
of Art icl e 1 , provides: 

"The Congress shall have power: 
* · * * * * * * * .... To regulate commerce with f ore i gn 

nat ions , and among t he several 
states , and with t he Indian t ribes; 
·;} * * t1 

While Amendment 1 provides: 

"Congress shall make no law respect­
ing establishment of religion, or pro­
hibiting t he free exercise t hereof; 
or abridgi ng the freedom of speech , 
or of t he pr ess , or th e right of t he 
people peaceabl y to assembl e , and to 
pe t ition t he government for a redress 
of grievance s . " 

And Section I of Amendment XI V provides in part 
as fbll ows: 
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"* {: No St ate shall make or entoree 
any law which shall abridge t he privi­
leges or i mcun1ties of citizens of the 
United St ates , nor shall any St a te 
deprive any porson of l ife , l iberty 
or pro,e rty wi thout due process of 
law, nor deny to an7 person within 
i~s jurisdiction the equal protec­
tion of t he l aws . " 

Section 5 1 Article Il of t he isaouri Constitu­
tion provides in part as tollowa : 

"* ~ Liberty of Conscience . 
That all men have a natural and 

indefeasible right to worahip 
Almighty God according to the die­
tatea of t heir own conaeience; * 
* ::· ~ " .. 

Section 14, Article II of the ~isaouri Constitu­
tion provides as follows: 

"That no law shall be passed impairing 
t he freedom of speech; that every 
person shall be free to s ay , write or 
publish whatever he will on any subject , 
being responsible f'or all abuse of t hat 
liberty; and t hat in a~l suits and 
prosecutions for libel the truth thereof 
may be biven i n evidence, and the Jury, 
under t he direction of the court, shall 
determine t he law and the fact . " 
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And Section 30 of Article II of t he ~issouri Comtitu­
tion provides as follows: 

"Due process of law.-- That no 
person shall be deprived of life, 
liberty or property without due 
process of law. " 

Marceline , a city of t he third class , has the 
power, by virtue or ~ection 6803 R. s . Missouri , 1929, 
"to enact and ordain any and all ordinances not re­
pugnant to t he Constitution and laws or this · state, and 
such as th~y shall deem expedient f or the good govern­
ment or the city, t he preservation of peace and good 
order, the benefit of trade and commerce, and t he health 
of the inhabitants ther eof, and such other ordinances , 
rules and r egulat ions as may bo deemed necessary to ~arry 
such powers i~to effect, and to alter , modify or repeal 
t he same. " ,. 

The principal question to be determined in 
settling the sutficiency .of the ordinance is whether~ 
munilipalitz, £a ~ exercise of £i! police powers , can 
forb i d canvassing 2£ soliciting, £z declaring .that ~ 
!a a nuisance . See notes 88 1 •. L. R. l 83 and 116 A. L. 
R: Il89, 13 Boston L. R. 98, 46 Harvard L. R. 154, 23 
Minn~ L. R. 88 . However see 81 Pa . L. R. 331, in which 
it i a said: "The constitutionality of this ordinance 
does not depend on whe t her or not the act prohibited is 
called a nuisance . Only two considerations are important. 
First, had the plaintiff a constitutional right to go 
onto all private residences for the purpose of sell~ 
its ~area? Second,had t hose residents who desired sales­
men to come to their homes a constitutional right that 
the salesman should come without previous invitation? 
* * * n 

The power under which everything necessary to the 
protection of the health and comfort of t he public may 
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be done is cmled the police power . Thi s power as 
defined by Blackstone, concerns "The due r egulation 
and domestic order of t he Kingdom. " {4 Bl . Com. 162. ) 
The source of the ~olice power of a municip'al corpor a­
tion is t he state (State ex inf . Barker v . St . Louis 
Merchants Exchange , 269 Mo . 3461 190 s . w. 903; 43 
c. J~ 203) , and although this police power primarily in­
hera in the state , the Legislature may delegate such 
power to the municipal corporations (McQuillin on 
Municipal Corporations . Vol . 3 , Sec. 949; Jackson vs . 
Railroad, 157 uo . 621, 58 s . w. 32 ) . 

However , to Justify a municipal corporation under 
ita ~olice power , in regulating for t he benefit of the 
publ~c, it must appear first t hat t he interests of the 
genenal public , and l~ot that of a particular class , or 
individual , requir elt it , and, second, that the meana 
are •ppropriate and not an unwarranted reatraint on the 
private rights or propert y of 1naividuals . (Lawton v . 
Steele , 152 U. s . 1331 14 Sup . Ct . 499) . 

A municipal corporation in exercising its police 
powe~ cannot arbitrarily prohibit businesa , 'lawful 1n 
itse~f , and not inJurious to the public health, safety 
or mdrals . (Hadacheck v . Sebastian, 239 u. s. 394 , 39 
Sup . Ct . 143.) 

Under t hi s r egulatory power, however , it has been 
held that a municipal corporation can require persons in 
variou s pursuits to be licensed. Our ~upreme Court 1n 
Ex parte r!illiams, 139 S. ~. . ( 2d) 485, hel d good an 
ordi~ance of ' t he City of St. Louis prohi biting solicita­
tion ot funds tor charitable purposes without first 
sec~ing a permit fro~ a charity solicitations commission, 
(See also St . Louis v . Mccann, 157 Mo. 301 , City of 
~ashington v . Reed, 70 s . ' . l 2d) 121, 229 Ko. App . 1195 .) 

It must be noted a municipal corporat ion can not 1m­
pose ! license tax upon one s~lic1t1ng within the e1ty ---
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tor a corporation or company of a foreign state who ahips 
articles pursuant to such orders trom another state to 
the p~chaaera, s i nce such transactions are in inter­
atate commerce and are not subject tor egulation by 
municipalities. Robbina v . Taxing District, 120 u. s. 
489, 30 L. Ed . 694; California v . Reback, 204 s. • 
389. 

Aa said in the recent case of Cantwell v . Conn., 
84 Law. Ed. 836, whi ch case involves the solicitation 
by members of a group known as Jeho't'ah'a itnesaea: 
aThe atate (and therefore a municipal corporation) is 
likewise free to regulate t he time 'and manner of solici­
tation in general in the interiiti of public safety, 
peace, comfort and convenience . * * * "(Parenthesis 
and underscoring our a.) An ordinance forbidding can­
vasser a from calling at unreasonable hours of the morn­
ing o:r night was held 't'alid 1n Buffalo v. 8dhleiter , 
21 N. Y. S. 913. 

I t is well settled that a city has· the right 
under ita police power to prevent and remoye nuisances, 
Lux •t Milwaukee Mechanics Insurance Company, 15 s. w. (2d) 
343, lMo. Sup. ), Waggoner v. Cit~ of South Gorin, 88 o. 
App. 25. 

A nuisance is anything that worketh ~urt, 1ncon­
veniebce or damage . Z Blackstone Commentaries 216; Martin 
v . St . Joseph, 117 s . • 94, 136 Jio . App . 316. 'l•here are 
two tJPeS ot nuisance~: Common or public nuiaancea, and 
private nuisances. Lademan v . Lamb Construction Co., 
297 s . w. 184; Stat e v - Springfield Gas Company, 20• s . 
w. 942. 

In Schnitzer v . Lxcelsior Powder Mtg . Co., 160 
s. w. 282, t he distinction between a public and private 
nuisance is given as f ollows: 

"t 
A nuisance is * public where it affects 

t he rights enjoyed by citizens as part of 
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the public·, tba t is , the rights to 
whiCh every citizen ia entitl ed, 
whereas a private n~iaance ia any­
thing don~ to the hurt , annoyance , 
or detriment of t he lands , tene­
ments , or hereditaments of another, 
and not amounting to a t r espass; 
thus any unwarrantabl e , unreasonable 
or unlawf ul use by a person of h is 
own prope rty , real or personal. to 
the injury of another , constitutes 
a private nuisance . It will t hus ee ob­
served t hat the difference between 
public and private nuisances doea 
not depend upon t he nature of the 
thing done but upon the question 
whether it affects the general 
public or merel y some private in­
dividual or individuals , and ao the 
aame act or structure may be a pub-
l ic nuisance and also a private 
nuiaance aa to a person who is there­
by caused a special injury other than 
that inflicted upon the general publicJ 
while , on the otner hand, the fact 
that a nuisance injures a great many 
persona doea not make it a public 
nuiaance , where the inJury is to the 
individual property oL each perao~ 
and not t he general public as such. '" 

In the case of a public nuisance an indictment 
lies to abate them and to punian the offenders , but an 
info~ation also l ies in e quity to redress t he grievances 
by way of injunction . State v . Springfield Gas Co., 
20 4 8 . w. 942; Mugl er v . Kanaaa , 123 u. s .• 672 , 8 Sup. 
ct . 303. 

Private nuisances are merely actionable by the 
individual injured, either by way of injunction or suit 
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tor damagea . S~ith v . Sedalia, 53 s . • 907 , 152 Mo. 
283, 46 c. J . 647 . 

Under the general grant ot power respecting nuisances 
t he municipal corporations may declare a thing a nuisance 
which is one in fact . Walther v. Cape Girardeau, 166 Mo . 
App. 467, 149 s . ~ . 36. But it ~ot declare by ordinance 
that something is a nuisance which is not ao in t'act . St . 
Louis v . Heitzberg , 141 Ko. ~75 , 42 s . • 945; Kansas 
City v . McAleer, 31 Ko . App. 433. Under this rule a decla­
ration on the part of the city that a particular t h ing 
is a nuisance is not conclusive unless the thing declared 
against ia a nuisance per se at common law (Hisey v. 
Mexico, 61 Mo. App. 248 , or has been declared such by 
statute , Allison v. Richmond , 51 Mo. App . 133) . 

~s said by our ~upreme Court in St . Louis v. Dreisoer­
ner, 243 Ko . 217 , 147 s . w. 998t 

a* * It is the settled law that a 
municipal corporation 'haa no power 
by ordinance to declare that to be a 
nuisance which is not so in tact , or 
to suppress in part or !n toto any 
business within its limits which is 
not a nuisance §er !!•' (s t. Louis 
Gunning Co . v . t. Louis , 235 No . 1. 
c . 147, et cases cited.) The clause 
ot the ordinance upon wh1 ch the 1n· 
formation against defendant was framed 
reters to a calling which is not a 
nuisance per ~~ nor had it become 
such as carried on by defendant . a ence 
t he city ot St . Louis had no power un­
der its charter to prohibit or abate 
it . It was a ga inful occupation which 
t he defendant was lawfully entitled to 
pursue in the manner which the evidence 
shows. The city had no apec1f1c power 
under its charter to r egulate it, nor 
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any authority so t o do under the 
general welfare clause or as a 
police regulation . * • * " 

To the same e.tfect is Lux v. Milwaukee Mechanics Insur­
ance Company , supr~ . 

Therefore , under the ruli ngs in this State , we 
may look to the thing which is ~&clared to be a nuisance 
to deter~ne 1! it is in fact such. 

ln so f ar as can be l~arned the appellate courts 
in th is state have never paaeed upon the validi ty of 
ordinances of th e t ype here involved and such o~1nances 
have not been dir ectly passed upon by the Supreme Court 
of our Nation. One must , therefore, consult t he de­
cisions of other forums for enlightment . 

The same or s~ilar ordinances have been passed 
upon by courta of last resort ot other atatea and federal, 
circuit and district courts but with the un.tortunate re­
sult of a direct conflict upon the subject and based upon 
diversified reasonLng. As a consequence two linea of 
authority e~stt Firat, wherein the ordinance is upheld 
as represented by its le~der, Town of Green River v . 
Fuller BrUsh Compan~, 66 Fed. ( 2d) 112 , 88 4. L. R; 177, 
a decision of the Tenth Circuit Court of Appeals J and, 
second, wherein the ordinance is h~ld bad and represented 
by Prior v. White , a decision of the Supreme Court of 
Florida and reported 1n 180 So .• 347, 116 A. L. R. 1176_. 

In the Green River case the ordinance involved 
is hereinbefore set out and the court stated that it waa 
not doubted or questioned that the state bad given the 
town, by statute, power to declare what shall conatitute 
a nui•ance and to abate and prevent the same and to in­
flict punishment on violators and said, 1.~. 114: 

"* * * e think no distinction 
material.ly a1'fecting the 1n<p1ry be-
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tween solicitors and the othera 
named in the ordinance ean be found 
when ita purpose and the annoyance 
whieb it was intended to prevent 
are borne in mind. We must therefore 
disagree with the learned District 
Judge in his conclusion that the 
ordinance was arbi trary and unreason­
able . 

"It has been uniformly held that while 
legislative aut hori t y may not arbi· 
trarily interfere with private affairs 
by imposing unusual and unnecessary 
restri ctions upon a lawful bus iness, yet 
a considerable latitude of discretion 
must be accorded to the law making 
power, and if the regulation' operates 
uniformly upon al.l persona similarly 
situated and it is not s hown t hat it is 
clearly unreasonable and arbitrarJ; it 
cannot be Judicially declared to be in 
contravention of constitutional right . 
* ~ * * 

* * 
"We t her efor e conclude that t he ordinance 
is an appropriate exercise of t he police 
power . 

"We are also of opinion that t he ordi­
nance and ita enforcement would not en­
croach directly or i ndirectly on ap­
pellee 's con stitutional rights, nor 
interfere with interstate commerce. 
It does no t purport to interfere 1n 
any respect with appellee ' • right , or 
privilege of selling and transporting 
ita wares in interstate commerce. It 
ia tree to carry on a business of t hat 
sort except to solicit ordera i n the 
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manner apec1.fied in the ordinance, 
and obviously it could do ao in many 
waya other than i mposing itself upon 
and disturbing the residents o.f the 
town as prohibited by the ordinance. 
Public notice of t he presence of ita 
agents in the town for t he purpose ot 
taking orders for appellee's goods 
could be given stating when and where 
such agents could be found, samples 
of ita wares aeen, and their uae ex­
plained and demonstrated, and orders 
taken. * * * * * * * n 

I t will be noted that thi s decision assumes t hat 
t he actions O·f the canvassers constitute a nuisance but 
makes no distincti on between a common or public nuisance 
and a private nuisance . 

This same ordinance was later- considered by the 
Wyoming Supreme Court in Green River v. Bunger,. 50 yo. 
52, 58 Pac . ( 2d) 456, in that case the Court reiterated 
t h e 4onclusion t hat no Federal constitutional provision 
was violated, and held that t here was l1kew1ae no vio­
lation of ate.te constituti onal provision s dec~aring .that 
'ln their inherent right to lite , liberty, and the pur­
suit of happiness all members of the human race are 
equal," and "absolute (and) arbitrary power over the 
lives, libert7, and property o.f tree~n exiata nowhere 
1n a republic, not e ven i n the larg••t majo~ity." The 
court expressed t he opinion that t he practice of persons 
falling within the prohibition o.f the ordinance, or 
firs~ calling at private residences to obtain an invi­
tation and t hen making a second call to exhibit their 
mercQ.andiae , pursuant ther e to, was a palpab~e evaaion 
of t~e ordinance. 
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In the case of McCormick v. The City of Montrose, 
99 p~ ( 2d) 969, the Supreme Court of Colorado had 
under c onsideration an ordinance practically identical 
with t he Green River Ordinance. And that court held 
an implied request or invitation to take the ease out 
of t he ordinance waa not tenable, and aaid: (971) 

•* * * The ordinance was passed as a 
police r egulation. It announced the 
public policy of Uontrose to be t o 
penalize soliciting in reaidencea 
unlesa in reaponse to request or 
invitation of t he owners or occupants 
thereof. Vlhat defendant' a employer, 
t he Real Silk Hosiery Mi l ls • had done 
lawrully as a practice before the 
ordinance was pt. saed could not be 
construed as an implied request or 
invitation by the householders to con­
tinue such practice atter they, through 
their city c ouncil. had passed an 
ordinance penalizing the practice. 
If solicitation had been carried on 
by defendant, or by the company through 
other agents, atter t he ordinance was 
passed ilithout first aecuring a request 
or invitation, this was purely by suf­
ferance of those who might have en­
forced it , and created no right in 
defendant or t he company to continue 
to violate ita provisions with i mpunit.J 
until noti.tied t hat they might no 
longer do so. * * * * * * * * * * •• 

The court alao pointed out that under the Statutes o.t 
Colorado the city had the right to license, tax, regu­
late, suppress and prohibit huckaters, peddlers, pawn­
brokers, etc . , and said, 1 . c . 972: 

•* * * * * Defendant's contention is 
in effect t hat since it ia not a 
nuisance 1n tact lt cannot be such 
in law and that if it is a nuisance 
i n fact it is a private and not a 

I .3 
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public nuisance and t hat t he city can 
declare conduct to be a nuisance and 
provide for its suppression only it 
it amounts t o a public nui sance. If 
t ne conduct is a nuisance in fact and 
public in character it follows even 
under the tneory of defendant , that 
t he c i t y , i n view of the sta t ute, had 
power to pass the ordinance. Sec. 10 , 
c . 163 , '35 C. S. A., supra . However, 
tile issue of whe ther t h e ordinance 
maJ be upheld or not need not be 
deci ded by determining, and we do not 
deter mi ne , whether t he c onduct inhibited 
by it i s technically a nuisance or 
whether, if it is not, it becomes such 
by the l egislative fiat of the city 
council t hat it is a nuisance . The 
Twentieth Amendment to t he Constit ution 
Bives home rule cities t he right t o 
exercise pollee power as t o local mat­
ters, possibl~ subject to the limit ation 
that t hey ma not exercise pollee power 

i n such manner as to interfere with the 
s tate's exercise of its police power 
where it has elected to deal with t he 
s ame subject matter . Denver v. Tihen, 
77 Colo . 212 , 235 P . 777. But no 
conflict is here i nvol ved, and we need 
not and do not concern ourselYes either 
with tne existence of a limitation or 
its extent, if there is one . Whet her 
there shall or shall not be soliciting 
i n or upon private resi dences within 
the ci t y , at least unt i l the state has 
seen f i t to exercise i ts poli ce powers 
with r ef erence to it, is a matter of 
local concer n only . If the city has 
t he p ov. er to penalize t he conduct 
declared by t he ordinance to be a nui­
sance , we think that it is immaterial 
t hat it provided t hat such c onduct 
shal l f irst be given the name of nui­
sance, which defendant contends is not, 
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and which may not be in fact, a 
fitting name . The r eal question ia 
whether the city hae the power to 
punish t he proscribed conduct, not 
whether it baa the right to name it. • 

And alao,l. c. 97•, t he court said: 

•* * * * Defendant concedes t hat, 
there being no prohibitory ordinance, 
t he consent may be withdrawn by plac­
ing on the premises 'the cuatom.&r'J 
warning sign •no solicitor~ allowed. " ' 
Conversely, there being such an ordi­
nance, a request and 1nY1tation might 
effectiYely be given by displaying a 
aign, ' Solicitors Welcome.• * * * •• 

The Court of Appeals of Illinois in Saxton. v. 
Cit~ of Peoria, 75 Ill . App . 397, upheld an ordinance 
maki ng it subject to a fine for a person to enter any 
private pr amisea agains t the consent or the owner or 
occupant thereof . 

On t he other hand in the caae of Prior v. ~h1te, 
supra, the Supreme Court of Florida held an ord~ance 
reading as tollowa {1. e. 1178): 

• •s ection 1. The practice ot being 
in and upon private residences 1n 
the City of hew Smyrna, Florida, 
by solicitors, peddlers, hawkers, 
itinerant merchants and transient 
vendors ot merchandise, not having 
been requested or invited ao to do 
by the owner or owners, occupant or 
occupants of said private residences, 
tor the purpose or soliciting orders 
for the sale of goode, wares , and 
merehandise and/or for t he purpose 
of disposing of and/or peddling or 
hawking the same, is hereby declared 
a nuisance and punishable as such 
nuisance as a misdemeanor . ·•• 
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an uzjustif iable exercis e of t he police powers ot the 
city and depri ving persona engaged in such buaineas 
of their c onstitutional rights, and the court said 
(1. e . 1185)s 

•rt is contended by the respondent 
that the general •police powers' 
c onferred upon the municipality by 
t he Legislature are auftl~nt to 
juatiti t he passage ot auch an ordi• 
nance . 

And further said (1 . e. 1187 , 1188 and 1189)s 

"Unless the houaeholder manifests 
externall y in aome way his wiah to 
remain unmoles ted by t he viaita ot 
solicitors, it would seem that the 
solicitor may take custom and usage 
as i mpl y ing consen t t o call where such 
custom and uaage exiat . 31 Mi chigan 
Law Review, 543. Invitation may b e 
i mplied f rom custom, usage or conduct . 
Lawrence v. Kaul Lumber Company , 171 
Ala. 300 , 55 So. lll . And it baa 
been hel d that a license may be 
implied to enter t he house ot an­
other , at usual and r eaaonable houra, 
and i n a cua tomary manner f or any ot 
t he c ommon purposes of life. · Lakin 
v. Ames, 10 Cush. , Kass. , 198 . See, 
also , section 167 ot Res t atement ot 
Torts . 

• Tested by t his rule, the act sought 
t o be prohibited by t he ordinance is 
manifestly not a public nuisance an4 
t herefore may not be punished aa a crime 
or misdemeanor. It ia an ol d common­
law principle t hat an i ndi c t Jaen t will 
lie only for a public nuisance, not 
t or a private nuisance . See , in this 
connection, Pennsylvania Coal Company 
v . kahon , 260 U. s . 393, 43 s . Ct . 158, 
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67 L. ed. 322, 28 A. L. R. 1321, and 
46 c. J . 648; 2 &cQuillin, section 677. 

***** *~· *0********* 

"It appears from the evidence in thia 
· caae that t he house to hou.e aolic1ta• 
tion ot business, such aa waa engaged 
in by thia petitioner, conatitutea what 
has become an ordi.nary 1 uaual, and 
lawt'Ul method ot doing buainesa, and our 
conclusion ia that a municipali~y can­
not, by an attempted exerciae ot ita 
general police powers , prohibit auch 
method ot doing buatnesa, except perhapa 
aa to houaeholdera who have in aome 
manner indicated that aol1c1tat1on ot 
buaineaa, or certain deaignated typea 
or bua1neaa, at their homea , is ndt 
allowed. 

***~************** * 

"For t he reuona above pointed out 1 
we hold that, aa applied to thia peti­
tioner , and the act or practice ot 
soliciting orders for the sale ot 
good a, ware a , and merchandiae , the 
ordinance ia unreaaonable and 1n­
vadea the pe ~1tioner'a constitutional 
righta. * * * * * * ~ * * * * * * •• 

Virginia, »aryland, South Carolina, Oklahoma and 
Nebra~ka, in addition to Florida, hold that the Green 
River orainance ia invalid and assign in the main a• 
their reaaon for ao holding. that the municipality haa 
no power to prohibit aa a public nuisance the uninvited 
entr~ce upon private property by canvaaaera and peddlers 
becauae auch entrance, if a nuisance, is not a public 
nuisance in fact. See ~rior v. White, 180 So. 347, 132 
Fl a . ~; hi te v . Town of Culpeper, 172. Va . 630, l. S. B. 
(2d) ~69; Jewel Tea Co. v. Bel Air, 172 d . 536, 192 
A. 4l·n; City of Orangeburg v. Parmer, 181 s. c. 143, 186 
s. W. ?83; Jewel .Tea Company v . City of GeneTa, 291 B. w. 
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(Neb~. ) 664 , and Cit, of cAl eater v. Gr and Union Tea 
Co ., (Okla) 98 P. (2d) 924. In t he laat ease it ia 
aaid (1~ c . 926) t 

• The courts have frequently held a 
municipality without authority under 
a general grant of police porer, to 
make penal a private treapaaa . 

L ~bile in the City ot Geneva case the Supreme Court 
of Nepraaka aaid (1 . c . 670 ) t 

"A municipality haa no power, un­
der i ta general authority , to 
prohibit aa a nuisance an occupa­
tion which is not a nuisance in fact . 
Ex parte Harris. 97 Te~ . Cr . R. 399, 
261 S. w. 1050 , 32 A. L. R. 1356 . 

"Nor can t he police power be exerted 
arbitrarily to interfere with pri­
vate buainesa, or t o prohibit lawtul 
occupation., or to i mpose unreason­
able or unnecessary restrictions 
upon them under t he guise ot protec­
tion of the public . Corporation of 
Toronto v . Virgo , 73 Law Ttmea Rep . 
449 . · 

It is interesting to note t he Green River case 
did ~ot t ake i nto account the caae of Real Silk Hosiery 
Mi l la v . Richmond , 298 Fed. 126, the decision 1n 
Wil l i ams v. Arkansaa , 217 u. s. 79, 54 L. Ed. 675 , and 
t he ~pinion in the eaae of Lovell v. Gr1tttn, 30S 
U. 8 ~ 343, 82 L. 14. 949. 

In t he Richmond eas e , supra, the District Court · 
considered an ordinance preventing t reapassi armoyancea 
and disorder of aolieitora who rang doorbel a or. knocked 
at dqors of dwelling places bearing a sign "No peddlers,• 
and ~aida 

"Where t he hous ehol d permita solic­
itors, the city cannot forb id. • 



.tion . .fi.lpha L. Burns Nov. 25 , 194Q 

The opinion a lao held that t he application of the 
ordinance was an unwarranted interference with inter ­
statal commerce and ~iolated t he due process of law 
provision of the Constitution. 

In Williams v . Arkansas, 217 u. s. 79 1 a statute 
~ of th~ s tate of Arkansas proh ibited soliciting business 

or patronage on railway. trains or premises of common 
carriers tor hotels physicians and bathhouses, and 
this •tatute was heid conatitutional by the United 
States Supreme Court and not contrary to the due 
process of law but a valid exerciae of the police 
pea' er, of the state. It is pos•ible that thla decision 
is distinguishable t r am most similar city ordinance 
cases upon t he theory tbat t he state has the plenary 
power and absolute power to legislate on certain sub­
jects but t he au t hority of a municipal corporation ia 
restricted to that delegated to it by the Legislature. 

The Supreme Court of the United States in Lovell 
v. Grlffln, 303 u. s. 343, 82 L. Ed . 949, held ,where 
a member of the Kingdom of ~ehovah was arrested under 
the terms of an ordinance that prohibited the distri­
butio~ of printed matter by sale or gratu itously with­
out a permit of the city manager, such ordinance uncon­
stitutional, anu said: 

"The o rdinance i s comprehensive 
with respect to t he method ot dia­
t~ibution. It covers every sort 
of circulation 'either by hand or 
otherwiae. ' There is thua no 
restriction in its application with 
resp~ct to t~me or place. * * o * 
"We think that the ordinance is 
invalid on its face . fihatever the 
motive which induced ita adoption, 
its character is such that it atrikea 
at the ver) foundation of the free­
dam of t he press by subjecting it to 
license and censorsh ip. * * * * 4 4 
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"The liberty or the press is not 
.confined t o newapapera and period­
icals. It necessarily embraces 
pamph1ets and le&rlets. * * * * *" 

A state statute that required one to secure 
permission from the secretary or the welfare commis­
sion tietore soliciting for religioUA, charitable and 
philanthropic causee, . and lett the determination or 
the g~anting of a permission to tne aecretary waa 
held tinconatitutional in the recent caae of Cantwell 
v. Coqnecticut by the United States Supreme Court on 
May 20 , 1940 (84 L. Ed. 836). The defendant, a member 
of "Jehovah's itnessea,• who had not secured a per.mit 
met t~o persona on the street and played a phonograph 
r ecora t o them, and it was held (1. c. 839)s 

"* * * * • No one would contest the 
proposition that a state may not, 
by statute, wholly deny the righ't 
to preach or to disseminate religioua 
viewa.. Plainly such a previous and 
absolute res t raint would violate the 
terms of the guaranty. It is equally 
clear that a state may by general and 
non-discriminatory legislation regu­
late the tiDBs , the places and the 
manner of soliciting upon 11! streets. 
and of holding meet!rigs thereon; ana 
may in other respects safeguard the 
peace, good order and comfort ot the 
community , without unconatitutionally 
invading the liberties protected by 
t he Fourteenth Amendment. The appel­
lants are right 1n their ins istence 
that the Act in question is not such 
a regulation. It a certificate ia 
I1" ocured , aolicitation ia pt rmitted 
without restraint but! in the absence 
of a certificate, sol citation is 
altogether prohibited. 

"* ~ * * • Here we have a situation 
analogous to a conviction under a 
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statute sweeping in a great variety 
of conduct under a general and 
indefinite characterizationf and 
leaving to t~e executive ana judicial 
branches too wide a discretion 1n 
its application. 

-~ * * * * ·:} * * * * * * * * * * * * * 
"Although the contents of the record 
not unnaturally aroused antmos1ty, 
we think that. 1n the absence or a 
statute narrowly drawn to detine and 
punish apeci£ic conduct aa constitu­
t ing a clear and present danger to a 
.ubstantial interest of the State• 
t he petitioner's communication, con­
s i dered in the light ot ~he conat1tu­
t1onal guaranties, raised no auch clear 
and present menace- to public peace and 
order as t o render ~ liable to con­
viction ot the common law otfenae 1n 
question.• 

Concluaion 

It is ·the opinion ot thia Department that an 
ordinance that declares the uninvited entrance upon 
private property for t he purpose ot soliciting or can­
vaasins to be a nuisance is under the greater wei ght 
ot authori ty, and we believe t he better and mere aound 
rule, unconstitutional and void. In view ot the 
attit~e of t he Mi ssouri Appellate Cour ts, we believ• 
·that eonclusion would be reached b7 our co'tU'Its ot · last 
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resort if the question were presented to them. 

APPROVED : 

ROY kcufTR!CIC 
A.ttomq- General 

VT-AO' K/HW 

Respectfully submitted. 

VANE THURLO 
Assistant Attor ney-General 

ARTHUR O' KEEFE 
Ass istant Attorney-General 


