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PENAL INSTITUTIONS: Sent ences are cumulative and not con urrent where 

prisoner , while at large on parole f om the peni-
CHANGI NG RECORDS : tentiary, commits a sec ond felony, i convicted on 

that charge and sentenced t o the peni entiary. '!'he 
first sentence mus t be s er ved fi r s t. Incorr ect pri son re ords should 
be changed in such manner as to show the ~erving of sente ces in the 
order of sequence requi red by law . 

Bonorab~ Grover c. Clevenger 
Dll'ectot• Departaen~ or Penal 
Inat1tu i ona 
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I letfera~n C1tJ, M1aaour1 

Dear Sil't 

tJ.'hia 1a in replJ to your request tor our op1n1o 
b7 Jour l;ette r dated June lB. 1940• 1111h1ch 1a 1 n the 
lowing t•rma& · 

••or e than laO imutea at the Perd ten­
tlarJ are paro1e or ca.mutat!on v1ola­
tora whoae parolee or c~tat1ou ha~ 
been :&-evoked beeauae ot aubaequent con• 
vic tiona. 

It haa been cuatom&rJ to record a violator 
aa eerv1ng hia aecond a entenoe troa th• 
time he 1-ft.-entera the Penit•nt1arJ. g1v1ns 
hia a d1aoharge when the {aecond) aentenoe 
ezplrea. Be 1a then h el.d ln ouatodJ to 
aene the balance of the or1g1Dal (revoked 
aentenoe. 

Acco-rding to .a recent dec1a1on ot the 
SupreM Court (Ez pal'te Herring -r-a. T. M. 
Scott) it would aeem that auch a .anner 
of arraastng 0111' recorda 4oea not ccaplJ 
with See. 12~69,. R. s. •o~• 1·92g. 

In cuea wbeH Pen1tent1ar,. recarda ahow t 
an 1nma.'te baa been booked to aene the aec 
ond aenteuce betore completing the unexp1 
port1011 of the or1g1nal term. w111 it be 
per.tiaaible . to change oUJ' recorda to eont' 

, 



llon. GJ-oYer c. Clevenger -2-
A u'\"~t l~ · 

J'tllJ' ;., lQ 

with the atatute and court deciaion 
bJ the following procedure t · 

(a) Replace the 1nma te UDder h18 
original aentence • g1 ving h1a credit 
tor all ti .. aened bJ hia troa the date 
upon whl.ch he entered the Pen1tent1arJ 
the second time • . 

(b) Upon the expiration or the 
o rigi.nal a entence -.rk hia aa beginning 
aervioe on the aeoon4 aentence, coaputlng 
hia tt. an" tl'c. the daJ tollowiq the 
final ~uation ot hie tirat aentence. 

Pleaae adviae ua it tbia waJ ot ... ndins 
our recorda to contOJ'II with the atatute 
will, 1n J'OV opinion, entitle an 1Dmate 
to cla1a credit tor the t1ae be ... err~ 
ou.elJ bookecl under the aecon4 •ntenoe wh,le 
he ehould have been ahown bJ tberecorda t 
be ooap:Le tine; h1a ol'iglnal t era. • 

I 
S.ction 12861 R. S. •o.· lt29, Jlo. St. ADD. page\ 197S 

proY14ea r 

•'fbe penon of a o onvict aentenced to 
1apr1aonaent in tbe penitentiarJ ia an4 
ahall be UDder the protection of the law, 
and OJ injurJ to hie peraon, not author1s~ 
bJ law, aball be pu.niahable 1n the ... 
IIB.DDer u it he nre not UDder c Gll'Yictlo:f 
and aentenceJ and if &nJ conviot aball c it 
anJ or!M 1D the penltent1arJ," or in UlJ 
oountJ or th1a atate while under aentence, 
the court haYing Juria41ot.1on ot crS•1nal 
otteu•• 1n auch ooUDtJ' ab&U baTe Jur1:f t1011 
ot auch ottenae., and auch cCGYict _,.be 
charged, tried and convicted 1n lib .anne u 
other peraoaaJ and in cue of comiction, 
tbe•nteue of such convict aha1l not c nee 
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to run until the expiration ot the a en­
tence unde-r which he ... ,. be heldJ hovide , 
that it auch convict ahall be •ntenoecl 
to death~ auch aentenoe aball be execute4L 
without regard to the •ntence UDder Which 
aaid coUYlct ... ,. be held 1n the penitenti .,.• 

~our attention 1a directed to an opiniOD o£ t 
.ltt orDeJ General dated lul.J 1, 1940• and a4dreaaed o you. 
which deala with pointe cloaelJ related to thla op1 i on. 
Aa we •tated ·in that opinion in Bx parte Green 17 S w. 
(2nd) 839, l.c. 940, 312 Mo. 8&7, the supr ... Court aaidt 

•!be Warden 1a ~·t~n when he atatea 
1D hia return that the pet1t1oaer when 
again confiDed 1Jl tb.e ~a1tent1&r7 t'irat 
aened hia a entenoe under the (aeoond) 
cc.dtment iasued bJ the circuit court ot 
Lata,.tte countJ. 

When the petiti oner wu rceturne4 to the 
pelli tentiarJ, he was there UD4er c--.1 t­
•nta tr• the o1rcu1 t oourta or both 
st. Cbar1ea aDc1 Lara,.tt. oountiea. ~ 
war4en and other otf'lc1ala •re wlthou' 
authori t7 to detel"ll1lle the order 1D which l 
the a eD~noea ahoul4 be aen-ed. !hat 
queatlon ia deterained b7 aeot101l 1211. 
R. s. 19lt.• 

ftS.. rul.e appliea to 011e who, while at large ~ 
parole troa the peD1tent1arJ, ca.mita a aecond felon and 
1a oonttotect on that charge an4 aga11l Mlltenoed to t • 
peD1tent1&rJ. .locOI'C!iq to tbat rul8, u a -tter o·~law• 
all ot the ts.. requi red bJ law to be aene4 tmder t 
1'1rat ~·~•oo• w:uat be aened bet ore the tae ao req · red 
to be aene4 UD4er the a eo ODd aentence can o.-neooe. It 
tha peJd.tent1ar7 recorda purpOI't to ahow t1:le aenin fd 
aente~•• 1n &n7 other order ot aequeno•• then tbe r corda . 
are 1Ddorreot and ahoule! be changed in auch -=•~ to 
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contol'll to the law aa above atatect. It tollowa that t 
.-ndllen~ of the peld.tentiarJ reoorda 1n tba .anner a eatecl 
in JOUl' •a1ct letter datect .Tune 18, 1940• ia proper. 

In your letter. JOU aak whetheJP auch ...nttaent 
•entitle a.n 1DD&te to cla1a credit tor the t1• he WUt 
enoneoWilJ beoked UDder the aeooD4 aentenoe 1fh1le he 
ahould haft been ahown b7 the recorda to be ooapleti 
hia oJtidJaal teftl. • It wUl not entitle UJ priaoner o 
claia c.-.fSit aa to both ••ntenoea at the •- t1• to 
anJ ot the tiM aerYe4• beoauae tM ao MnteDOea are 
ttve and not concurren-t. It waa ao ruled in lbt parte en, 
aupra. and in Lee ••· Gilvan 82V s. w. 1046, 28'T llo. ~1. 
where the court aaidt I 

•certain 1 t ia that while the petitioner 
waa at large UDder a parole grante4 u 
an act of •~cutive cl ... noJ• he w .. atill 
under aentenoe. within the aeaDing ot aec-
tion sen. aDd, having been ohaJtp4t tried. 
an4 oooicte4 o.t ano~r ottenae wh le ao · 
at large. •the aentenoe ot auch convict a 
not oa.menoe to run UDtil tbe expiration 
ot the a enteaoe uncter whioh he ia t.14. • 
In other word•• the aenteDOea are cUJmlativ • 

!hie ... tbe concluaiOD reached in Bx parte 
Allen, lH llo . 821• V6 s. W. 416.• 

In rour letter ot lune 18th. you referred to tbe 
k parte · Herrin& va. Scott. !bat oue wu MaJ'C! in t 
Ccnu-t aDd the petitioner wu orclered 41aobarp4 on 
li40. A cop7 ot tba opinion ot the Coart. which waa 
Ausu-t a, li40, ia hereto attached. !bat opinion 1a 
tor thia cme, m¥1 regardlng the point. here oou14e 
Court there aa14 t 

•FartheJ"'I..l'e~ tba Lee caae waa d•oldecl 
bJ D1•1•1on a of th1a court in li21• anct 

ue ot 
Supr-
14. 

1led Oil 
uthority 
I tb.e 

the qu.at1on waa reocma14ered by th•· court 
en bene in 1929, Ex part. ~ll, 388 ... 8& 
s. W. (24) i3V. !Mre the court hel4 -
lJ (without -ntion1Dg the Lee cue, it ia ) 
that the prlaon ottiolala wer e without author! tJ 
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to detel'lliDe the orde~ 1n whi ch ~ 
aent.no.a ahould be aenecl1 aDd that 
tM requ~nt ot the ata~ute la con-
t rolling. * • .. • ~ * * .... ~ * ~ * • 
Bllt n are not to be lmderatood u 
•aning that tbe convlet can eat h1a 
cake and haTe lt too • 1n other worcla., 
that if the ,pet1 tton .. ' • aeoODd pal"'le 
ahould ~ l•p1l:J revoked• he will be 
et-1 tled t:o ts.. wl th m 1oh he baa 
been 111a~nl7 credited on h la "ceDI 
aente-.. and 11h1oh b7 thla p~iq 
1a be1q tranaterred to h1a ttrat aent.noe 
1n e e.t1atactlon thereoil. .. do not rule 
that auch tiM oan be OOW'ltecl on botll 
aent..... !hat queatloa ia not preaentecl 
1D thla cue• but we .ale• the atat.•nt 
to olarltJ tbe opinion.• 

COI'CLUSIOa 

LAWRDCE L. BRADLEY 
Aaalatant AttoraaJ Oe-.ral 

cOtiU R. HfifW 
(AotS.na) Atto:meJ oeneral 
EH tR'l' 


